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THE DOCTRINE OF RES JUDICATA 
IN ADMINISTRATIVE LAW 


Ernst H. ScHoPpFLOcHER* 
I. THe Scope oF THE INVESTIGATION 


The fundamental function of the doctrine of res judicata in the 
judicial field is to prevent the parties and their privies from reliti- 
gating in a subsequent proceeding a controversy or issue already 
decided by a prior valid judgment and from litigating piecemeal the 
same controversy. At first blush, it may seem just to investigate 
anew a prior judgment’s substantive correctness when questioned 
in a later proceeding; and it may seem socially desirable to correct 
and not to perpetuate any prior error. Such practice, however, 
though theroretically perhaps fair and just, might be fraught with 
serious dangers. We can not assume that in a subsequent proceed- 
ing the court is more likely to ascertain the truth. Even if we could, 
due regard for the interests of the state and of the prevailing litigant 
requires that at some stage of the proceeding an end be put to litiga- 
tion. 

The ultimate purpose of the doctrine is manifest ; but the question 
of how this ultimate purpose is achieved is not so easily answered. 
Exactly what do we mean when we say that a judgment is res judt- 
catia? Unfortunately, the term is sometimes used to describe all 
possible effects of a judgment, and sometimes only to describe some 
particular effects. It may be advisable to explain these effects by 
way of a concrete illustration. Let us suppose that P is the owner 
of a bond issued by D; several coupons are attached to the bond. 
P sues D on the first coupon. D defends on the ground that the 
issue of the bond was illegal and judgment is rendered in favor of 
D. P then sues on the second coupon, resting his right of recovery 
on the fact that he is a good faith purchaser for value and entitled 
to recovery irrespective of whether or not the issue was legal. What 
is the effect of the first judgment? Disregarding any refinements 





* This paper was written for a seminar at Harvard Law School in Admin- 
istrative Law under Dean James M. Landis. 
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of the judicial doctrine, the effects of the first judgment! may be 
described as follows: 


(a) The immediate or direct holding of the court that P can- 
not recover on the first coupon is res judicata, i.e., its substantive 
correctness cannot be questioned, except on an appeal from the judg- 
ment. This is true, whether P has submitted to the court all elements 
which, by the substantive law, constitute his cause of action, or only 
some of them. To put the same thought in other words, after a 
judgment on the merits, P is barred from suing again on the same 
cause of action, whether or not he has actually litigated all issues 
pertinent to his cause of action. 


Thus, if the coupon was in the amount of $100 and through an 
error of the court as to the applicable substantive law, P was awarded 
a judgment in the amount of $80 only, the immediate or direct hold- 
ing that P take $80 is res judicata. Under the judicial doctrine this 
effect of a judgment is based on an implication of the doctrine of 
merger, while the effect of a judgment dismissing a complaint on 
the merits is called bar. For the purposes of this paper it is suffi- 
cient to point out that both doctrines express the same idea, i.e., that 
the immediate holding of a court or its determination of the ultimate 
issue between the parties cannot be questioned as to its substantive 
correctness, except on appeal from the judgment. Again, it is im- 
material whether D put in all or some of all conceivable defenses, or 
no defense at all. 


(b) In our illustration, the court did something more than 
merely hold that P was to take nothing on the first coupon. The 
court, before it determined this ultimate issue, sustained D’s asser- 
tions, overruled P’s objections, and found that the bond was illegal- 
ly issued by D. In American jurisprudence? this determination of 
an issue actually litigated is res judicata in all subsequent proceed- 
ings, even though the subject matter of such subsequent proceedings 
is absolutely different from that involved in the former proceeding. 
In modern terminology, the actual litigation and determination of an 
issue essential to the judgment operates in the same way that a de- 
claratory judgment concerning such issue would operate; as between 
the parties to the proceeding, the finding of the court that the bond 





* Cromwell v. County of Sac, 94 U.S. 351 (1876). 

*As to the opposite concept in continental jurisprudence, see Millar, The 
Premises of the Judgments as Res Judicata in Continental and Anglo-American 
Law (1940) 39 Mica. L. Rev. 1. 
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was illegally issued has the same effect as if the court, in determin- 
ing the ultimate issue of a suit for a declaratory judgment, had 
declared the bond issue illegal. 


Conversely, an issue which was not actually litigated and deter- 
mined in the former proceeding, or which was not essential to the 
former judgment is not res judicata in a subsequent proceeding in- 
volving different subject matter or a different cause of action. For 
this reason, P when suing on the second coupon is not precluded by 
the first judgment, since he sues on a different cause of action, and 
the material issue of whether or not he is a bona fide purchaser for 
value was not actually litigated and determined in the former pro- 
ceeding. 


In this paper, no better terminology being available, the effects 
of a judgment as described sub (a) will be termed the “direct” 
effects of res judicata, while the effects as described sub (b) will be 
spoken of as “incidental” effects of res judicata. 


Although the effect of the doctrine becomes particularly con- 
spicuous® in cases in which the prior judgment was, in fact, erron- 
eous, the importance of the doctrine in other cases is not lessened, 
because it attaches to a judgment a quality of security which the 
adjudicated rights and duties, of themselves, never possessed. The 
rules of res judicata may vary in different jurisdictions. Yet with- 
out such a doctrine in some form or other, there would be no end to 
litigation and the courts would be unable to carry into effect the 
functions for the performance of which they have been established. 
This functional importance of the doctrine justifies* an investigation 
of its application to decisions rendered by administrative tribunals.® 





* A case particularly illustrative in this respect is Reeds v. Allen, 286 U.S. 191 
(1932), infra note 6. It seems of minor importance whether the doctrine is based 
on the theory that an erroneous judgment brings about a substantive change in 
the legal relationship of the parties, Savicny, SysTEM DES HEUTIGEN ROEMISHCHEN 
Recuts (1847), or on the theory that it prevents the parties from showing the 
truth, HetLwic, SysTeEM DES DEUTSCHEN ZIVILPROZESSRECHTS (1912) § 229, p. 776 
et seq. In the American system of jurisprudence, traces of both theories may be 
found; the doctrine of merger operates as a substantive change of the plaintiff’s 
cause of action, while the theory of collateral estoppel by judgment approaches 
the second concept. 

*So far, these problems “have had little systematic exploration.” See Note, 
Res Judicata in Administrative Law (1940) 49 Yate L. J. 1250. The grievance 
is an old one, Savigny, op. cit. supra note 3, at 258 complained about the doctrine 
of res judicata being neglected in legal literature and in statutes. As to the judi- 
cial doctrine, see CHAND, LAW OF RES JUDICATA (1894); HermMAN, COMMENTARIES 
or THE LAw oF EsToppet AND Res JupicaTa (1886); Biack, LAw or JUDGMENTS 
(2d. ed. 1902); Bower, Res Juprcata (1924); FREEMAN, JupGMENTs (5th ed. 
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II. Res Judicata DistINGUISHED From PROBLEMS OF 
JupictaL REVIEW AND CONTINUING JURISDICTION 


Our first task is to delimit the area within which the doctrine of 
res judicata can operate. 


A. Judicial Review.—In the judicial field the law is well settled 
that considerations of res judicata have no bearing whatsoever on the 
question of whether a judgment is subject to review on appeal. 
Moreover, in the majority of the states, res judicata effects attach 
to the judgment of a trial court at the time the judgment is rendered, 





1925); Von Moschzisker, Res Judicata (1929) 38 Yate L. J. 299; Hetiwic, 
WESEN UND SUBJECTIVE BEGRENZUNG DER RECHTSKRAFT (1901). 

Attempts to deal with the problem by legislative enactment, such as Civil 
Code of Louisiana (Dart. 1932) art. 2286, have met with little success. The 
German codes, though attempting to regulate comprehensively all conceivable 
questions, contain but a single rule relating to res judicata; this rule states that 
judgments are capable of being res judicata only insofar as they determine the 
claims of the parties as set up in the prayer of complaint or cross-complaint. 
Cope or Civm Procepure, November 8, 1933 Reichsgesetzblatt 821, § 322. 
This principle is unknown in American law. 

The same problem in the field of administrative law has received but little 
consideration. GELLHORN, ADMINISTRATIVE LAw, CASES AND COMMENTS (1940) ; 
cf. Jaffe, Review of Gellhorn’s Case Book (1940) 54 Harv. L. Rev. 367, 370. 
Srars, CASES AND MATERIALS ON ADMINISTRATIVE Law (1938), and FRANKFURTER 
& Davison, Cases AND OTHER MATERIAL ON ADMINISTRATIVE Law (1932) devote 
no section to our problem. Srason, THE LAw oF ADMINISTRATIVE TRIBUNALS 
(1936), has a section dealing with Application of the Doctrine of Res Judicata 
to Administrative Orders, which presents three cases (p. 444 et seqg.). FREUND, 
ADMINISTRATIVE Powers OveR PErRsONS AND Property (1928), devotes § 150, 
pp. 285-289 to res judicata. 

*It is necessary to limit the scope of this investigation. The doctrine of 
res judicata proper operates within the territorial limits of the sovereign whose 
tribunals render a decision. The question of whether, and to what extent, 
a decision is effective outside the state of its rendition is one of conflict of laws, 
but not of res judicata proper. If the judgment has been rendered in a foreign 
nation, the standards upon which its effectiveness abroad depends are not always, 
or even generally, the same as the domestic standards of the forum. See 
Schibsby v. Westenholz, 6 L.R. 154 (Q.B. 1870); Hilton v. Guyot, 159 U.S. 113 
(1895). If the judgment has been rendered in one of the states of the union, its 
effect is, as a general proposition under the full faith and credit clause of the 
Constitution, the same in the state of its rendition as in the sister states. Cf. 
McDonald v. Mabee, 243 U.S. 90, 92 (1917), where Justice Holmes said: “. . .an 
ordinary judgment for money, invalid for want of service amounting to due 
process of law, is as ineffective in the state as it is outside of it.” Yet, this 
general rule is subject to some qualifications and limitations, particularly with 
respect to equity decrees other than for the payment of money, and to divorce 
decrees. Goopricn, Conriicr or Laws (1938) pp. 556-562. In Haddock v. 
Haddock, 201 U.S. 562, 605 (1906), the opinion of the majority concludes as 
follows: “Without questioning the power of the state of Connecticut to enforce 
within its own borders the decree of divorce which is here in issue, and without 
intimating any doubt as to the power of the state of New York to give to a 
decree of that character . . . such efficacy as it may be entitled to in view of the 
public policy of that state, we hold that the decree . . . was not entitled to 
obligatory enforcement in the state of New York by virtue of the full faith and 
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although the judgment is still subject to appeal, or an appeal taken 
from the judgment is pending.® 
Nor does the doctrine prevent a court of equity from giving re- 





credit clause.” Other limitations may be found in the penal character of the 
obligation on which the judgment is based, Wisconsin v. Pelican Insurance Co., 
127 US. 265, 290 et seg. (1888) ; or in the procedural nature of certain provisions 
in a judgment. If they are in the nature of execution, they have no extra- 
territorial effect. Linde v. Linde, 181 U.S. 183 (1901). All these limitations 
preclude a correct analysis on the basis of identity in the domestic and foreign 
effects of a judgment. Cf. Abel, Administrative Determinations and Full Faith and 
Credit (1937) 22 Iowa L. Rev. 461. The author arrives at the conclusion that 
“finality” of the administrative decisions is the ultimate test of whether admin- 
istrative decisions are res judicata and entitled to full faith and credit (p. 516). 
Following Bower, op. cit. supra note 4, he defines a decision as final when it 
leaves nothing to be judicially determined or ascertained thereafter and when it 
is not lawfully subject to subsequent rescission, review or modification by the 
tribunal which pronounced it. So far as finality in this sense is used as the test 
of the res judicata quality of an administrative or judicial decision, the correct- 
ness of the conclusions reached is extremely doubtful, whatever may be the rule 
as to the extrastate effect of an administrative decision. 

* Reed v. Allen, 286 U.S. 191 (1932), is a striking illustration. X died leaving 
certain real property, the title to which depended on the construction of his will. 
P and D claimed to be the beneficiaries under the will. 

1. P collected the rents. D sued P in a court of the District of Columbia to 
recover these rents from P. Upon litigation, the court construed the will in 
favor of D and rendered judgment against P. P appealed. 

2. Pending this appeal, D sued P in ejectment to recover the real estate 
itself, relying solely on the res judicata effect of the prior judgment, and re- 
covered. The court held that the prior judgment prevented the parties from 
relitigating in a collateral proceeding the issue of how to construe the will. P did 
not appeal. 

3. On the appeal taken by P in the proceeding sub 1, the judgment was 
reversed in favor of P. Allen v. Reed, 57 App. D.C. 78, 17 F. (2d) 666 (1927). 
Note that the doctrine of res judicata was inapplicable in the appellate pro- 
ceeding, though applicable in the ejectment proceeding. 

4. P then sued D in ejectment to recover the property to which he was 
entitled under the judgment rendered by the appellate court. It was held that 
the judgment in ejectment in favor of D was res judicata and precluded P from 
relitigating in a collateral proceeding the issue decided in the first ejectment 
proceeding. 

The soundness of the rule that res judicata attaches to the judgment of a 
trial court, irrespective of whether it is still subject to review by the appellate 
court, is extremely doubtful, particularly in modern times when the period within 
which an appeal is available is comparatively short, and when courts are used to 
working fast. 

It may be too late to suggest a change of the rule in the field of the judicial 
doctrine, where it has come to be firmly established. However, in view of its 
disastrous potentialities a serious question is presented as to whether it would 
not be sound policy to discard its application in the comparatively new field of 
administrative law. 

The rule has been applied to administrative decisions in Royal Indemnity 
Co. v. Heller, 256 N.Y. 322, 176 N.E. 410 (1931). There the state board had 
granted a workmen’s compensation award against the employer’s insurance 
carrier. From this award an appeal was taken to the Appellate Division. While 
this appeal was pending, the insurer sued the employee and the employer in a 
state court for reformation of the insurance policy. The Court of Appeals dis- 
missed this bill solely on the ground that the award was res judicata with respect 
to the issue of whether there was ground for reformation of the policy. 
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lief from a judgment on such grounds as extrinsic fraud in obtaining 
a judgment,’ although until such relief is obtained, the judgment (at 
least in states in which equitable defenses cannot be interposed at 
law) operates as res judicata.’ It follows that the parties to a judi- 
cial proceeding are bound by the rules of res judicata in one type of 
proceeding and are not bound in another type. The former type of 
proceeding has been classified as collateral, the latter as direct. How- 
ever, it is difficult to determine whether a given proceeding is a 
collateral or a direct proceeding. 


It has been repeatedly stated that “a direct attack upon a judg- 
ment is an attempt to amend, correct, reform, vacate or enjoin the 
execution of the same in a proceeding instituted for that purpose,” 
while a collateral proceeding may be defined as an action that has an 
independent purpose and contemplates some relief or result other 
than the overturning of the judgment, although it may be necessary 
to its success that the judgment be overthrown.® This distinction 
may have accurately stated the common law of an earlier day. To- 
day, certainly, it is positively misleading; and if applied to adminis- 
trative decisions, it makes an understanding of the operation of the 
doctrine of res judicata nearly impossible. 

At early common law, the most serious defect in a judicial pro- 
ceeding was lack of jurisdiction in the court of the parties or the 
subject matter. This defect rendered a judgment void with the 
result that, as a general proposition, at any time and in any proceed- 
ing where such a judgment was relied on, the other varty could 
eliminate the judgment. On the other hand, an error of a court 
having jurisdiction, committed with respect to the applicable law, 
was not as serious; such a defect could be taken advantage of on 
appeal. In between were defects, such as intrinsic fraud in procuring 
a judgment, which could be urged only by a suit in equity for the 
purpose of getting relief from the effects of a judgment obtained by 
such fraud. 

To summarize the common law situation, a void judgment could 
be impeached in any kind of proceeding. It was open to “collateral 
attack.” Judgments which were tainted with less serious defects 
could be attacked by way of appeal, or, on proper grounds, by an 
independent suit in equity ; they were open only to direct attack. For 





"FREEMAN, JUDGMENTS c. 21, hereafter cited as “FREEMAN.” 

* FREEMAN § 308. 

* Jacobs, Attack on Decrees of Divorce (1936) 34 Micu. L. Rev. 749, 759 
and materials there cited n. 47-49. 
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this reason, a wife could not, in a suit for maintenance, meet the 
defense of her husband, who relied on a divorce judgment obtained 
by him, by a replication that such judgment was secured by fraud; 
this defect could be taken advantage of only by an independent suit 
in equity..° The replication was bad, because a “collateral attack” 
on the judgment. At this stage the defendant in a suit on a judg- 
ment could not show that it was obtained by fraud.’! Yet, after it 
became possible to interpose equitable defenses at law, the defendant 
was in a position to show fraud in the procurement in what had 
previously been termed a collateral proceeding.’* The old distinction 
had ceased to work, even in the field of the judicial doctrine. 


The necessity of discarding the old distinction is even more urgent 
in the field of administrative law. There the inquiry into the prob- 
lems of res judicata has been said to be made diffiicult “by the fact 
that direct judicial review developed through techniques of collateral 
attack, with the result that there has been a considerable blurring of 
the distinctions between the two methods of review.” 

In the administrative field judicial review of administrative deci- 
sion takes the place of appellate or equitable review of judicial judg- 
ments. The res judicata qualities of a decision are, at least in theory, 
independent of whether or not such review is available. Conversely, 
the question of whether a given type of proceeding is a review or col- 
lateral proceeding cannot be answered by resort to the doctrine of 
res judicata. 

The answer is comparatively easy where a statute provides for 
administrative or judicial review proceedings or both. The avail- 
ability and extent of review is governed by those statutes. We may 
distinguish two fundamentally different kinds of statutory provisions 
for judicial review: 

1. There are statutes which rest on the idea that an administra- 
tive decision can not be enforced save by court proceedings, to be 
instituted by the prevailing party or the administrative agency itself. 
In general, statutes of this type make no provision for a specified 
period of time within which such proceedings must be instituted, al- 
though it is sometimes provided that the aggrieved party may also 
start proceedings in the courts to have the administrative decision 
set aside and that such proceedings must be taken within a certain 





*°See Peyton v. Peyton, 28 Wash. 278, 297, 68 Pac. 757, 763 et seq. (1902). 
™ See Christmas v. Russell, 5 Wall. 290 (U.S. 1866). és 
* Levin v. Gladstein, 142 N.C. 482, 55 S.E. 371 (1906). 

* Note, Res Judicata in Administrative Law (1940) 49 Yare L. J. 1250. 
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time. The legislative intent to afford judicial review in these judicial 
proceedings is manifest. 


2. More recent statutes provide that a party aggrieved by an 
administrative decision may apply for judicial review within a pre- 
scribed period, and that, after lapse of such period, the decision 
becomes self-enforcing, i.e., enforceable by the process of the admin- 
istrative agency itself or by the courts in a purely formal proceeding, 
in which the aggrieved party need not be given notice, or cannot 
question the correctness of the administrative decision on any grounds 
other than those going to the jurisdiction of the tribunal. 


The acts creating the Interstate Commerce Commission,'* the 
board of Tax Appeals of 1924,)° and the Longshoremen’s and Har- 
bor Worker’s Compensation Act? follow the first pattern, while the 
Federal Trade Commission Act of 1938,17 the New Jersey,48 New 
York’® and Wisconsin? Compensation laws follow the second pat- 
tern. 


It is manifest that in a suit for enforcement of an administrative 
order under the first pattern any attempt to impeach the order on 
grounds on which judicial review is available is permissible, while 
in a suit for enforcement under the second pattern the same attempts 
cannot be successful. The distinction lies not in the purpose of the 
proceedings or the relief to be obtained, but in the availability of 
certain grounds of attack in the very proceeding in which such an 
attack is being made. 


The statute expressly or impliedly may provide that the adminis- 
trative decision shall not be subject to judicial review of any kind. 
To the extent to which such provision is within the constitutional 
power of the legislature, any attack in the courts on the administra- 
tive decision is a collateral attack.24 However, it may be that the 





424 Strat. 383 § 11 (1887), 49 U.S.C. § 11 (1934). 

* 43 Stat. 336 (1924), 26 U.S.C. § 600 (1934). 

*°44 SraT. 1424-1446 (1927), 33 U.S.C. § 901 (1934). 

52 Srat. 111 (1938) 15 U.S.C. § 41 (Supp. 1939). 

*® Laws or New Jersey (1937) Trr. 43 § 21. 

New York Lazor Law, Art. 18 §§ 500-539. 

* Wis. Laws 1911 c. 50. Wis. Srat. (1939) c. 108. 

"1 Silberschein v. United States, 266 U.S. 221 (1924); United States v. Wil- 
liams, 278 U.S. 255 (1929); Mellon v. United States, 31 F. Supp. 648 (D.C.N.J. 
1940) ; Wilson & Co., Inc., v. United States, 311 U.S. 104 (1940). 

The Supreme Court has held that the constitution does not require that a 
litigant be afforded the opportunity of having every judicial decision reviewed 
by an appellate court. These holdings, though made in cases involving criminal 
proceedings in state courts, Rogers v. Peck, 199 U.S. 425, 435 (1905), and habeas 
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constitution does not permit the legislature to withdraw certain de- 
fects, such as nonconformance to standards of due process, from 
judicial review. In such a case, the courts will either imply a legisla- 
tive intent to provide for judicial review to the extent necessary to 
carry out the constitutional command, or will afford such review 
as an exercise of judicial power, independently of any legislative in- 
tent.22 In either case the proceedings designed to vindicate such 
constitutional guaranties are review proceedings, in which the avail- 
ability of relitigation of issues already decided is not governed by 
the doctrine of res judicata. 

It is beyond the scope of this paper to outline the different meth- 
ods by which judicial review is obtainable, aside from statutory pro- 
visions.22 However, one factor should be mentioned which has 
greatly contributed to the confusion prevailing in this field. Most 
of these methods are not subject to definite time limitations, as every 
system of remedial relief should be.2* This defect of the existing 
law does not change the nature of the review proceedings. 

In summary, the test by which to distinguish between collateral 
and review proceedings cannot be taken from the res judicata quali- 
ties of the administrative decision, nor from the purpose of the pro- 
ceedings, but only from the statutory or judge-made law which is 





corpus proceedings in federal courts, Ex parte McCardle, 7 Wall. 506 (US. 1869), 
may a fortiori apply to proceedings involving property rights. 

The fact that the legislative intent to allow or not to allow an attack on 
certain grounds in a particular proceeding is one of the controlling tests, becomes 
manifest from a comparison of two cases with apparently conflicting results. 
The following situation was involved: A state statute authorized the legislative 
body of a municipal corporation, upon having received a written petition signed 
by not less than a specified number of electors, to order an election for the pur- 
pose of annexing certain territory adjacent to the city. In quo warranto pro- 
ceedings the state claimed that an attempted annexation of certain territory was 
void because of lack of statutory prerequisites, the existence of which had been 
determined by the city council. In People v. Los Angeles, 133 Cal. 338, 65 Pac. 
749 (1901), and in State ex rel. Paul St. Tapping v. Houston, 94 Neb. 445, 143 
N.W. 796 (1913), the courts held that the legislative intent was to make the 
administrative determination immune from judicial review and that it was, 
therefore, res judicata and not open to collateral attack. The opposite result was 
reached in City of West University Place v. State ex rel. Kirby, 56 S.W. (2d) 
1081 (Tex. Ct. Ci. App. 1932), on the theory that the controlling statute was 
intended to provide judicial review in quo warranto proceedings. It would be 
incorrect to infer from these cases that the distinction lies in the res judicata 
qualities of the administrative decision in issue. The distinction is only in the 
different provisions made by the legislature for judicial review. 

See cases cited supra, note 21, and compare Crowell v. Benson, 285 U.S. 22 
(1932), and Ohio Valley Water Co. v. Ben Avon Borough, 253 U.S. 287 (1920). 

See the tabulation made by Isaacs in Judicial Review of Administrative 
Findings (1921) 30 Yate L. J. 781, at pp. 785-786. 

™* See FREUND, ADMINISTRATIVE POWERS OVER PERSONS AND PROPERTY (1928) 
285. 
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the basis of these proceedings. Any proceeding is a review to the 
extent to which, according to the pertinent statutory or judge-made 
law, the correctness of an administrative decision is open to investi- 
gation. No detached analysis, but only a close consideration of 
statutes and precedents can disclose the nature of a particular pro- 
ceeding. The doctrine of res judicata has no bearing whatsoever on 
the solution of this question; and it can operate only in proceedings 
which according to these other tests have been found to be collateral 
and not review proceedings. 


B. Continuing Jurisdiction—The question of whether a contro- 
versy or issue already decided by an administrative tribunal is still 
open to litigation may arise not before a court, but before the same 
agency which has rendered the prior decision. If the question arises 
in a subsequent separate and distinct proceeding, a problem of res 
judicata proper is presented. If, however, the question occurs in 
the same proceeding in which the prior determination was made, an 
inherently different problem is presented. It concerns the continuing 
power of a tribunal to review, modify or rescind its own decisions, 
and not the issue of how far the parties themselves are bound and 
benefited by the determination. The problem deserves closer con- 
sideration, particularly in view of the fact that it may be difficult to 
ascertain whether a proceeding before an administrative agency is a 
continuation of a prior proceeding or a separate and distinct one. 
Moreover, the courts frequently attempt to solve the question of 
whether a controversy or issue is open to relitigation before the same 
administrative agency by resorting to the doctrine of res judicata in a 
situation in which the only issue is the continuing jurisdiction of the 
agency, with the result that the really pertinent factors are ignored. 


In the judicial field the power of a court to grant a new trial or 
a rehearing hag no bearing on the res judicata effects of its judg- 
ment. It is settled that neither the availability nor the pendency of 
a motion for a rehearing or a new trial prevents a judgment from 
being res judicata in a collateral proceeding.*® This is true even in 





** See FREEMAN $722; Hubbell v. United States, 171 U.S. 203, 210 (1898) 
where the court said: “It may well be doubted whether the pendency of a motion 
for new trial would interfere in any way with the operation of the judgment as 
an estoppel.” No Supreme Court decision in point could be found. See also 
Young v. Brehi, 19 Nev. 379, 12 Pac. 564 (1887) ; Spencer v. Barnes, 65 Ore. 231, 
132 Pac. 707 (1913) (holding in a suit on a California judgment that under the 
law of California a motion for a new trial does not suspend the effect of the 
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jurisdictions which hold that res judicata effects do not attach pend- 
ing an appeal taken from a judgment.”® 

The mere fact that a court rendering a judgment has the power 
subsequently to modify such judgment does not prevent the opera- 
tion of the doctrine of res judicata. In view of this it is fallacious 
to deny the power of an administrative tribunal merely on the ground 
that its former decision is res judicata." 


The jurisdiction of an administrative agency over its own judg- 
ments can be determined only by an interpretation of the statute 
which has created the agency. Irrespective of the statute, any con- 
tinuing jurisdiction may be cut off by judicial review of the admin- 
istrative decision. No general statement can exactly define the time 
when the power of continuing control is lost. 

The Federal Trade Commission Act of 1938,?8 and the National 
Labor Relations Act®® expressly provide that the continuing juris- 
diction of the administrative tribunals ceases to exist after the tran- 
script of the record of the proceeding has been filed in a reviewing 
court.2° Such jurisdiction is not revived after the court has affirmed, 
modified or reversed the administrative decision. But the court may 
remand the case to the administrative tribunal for the exercise of 
its continuing jurisdiction, which is thereby revived.*! The rationale 
seems to be that the administrative tribunal is participating in the 
judicial proceeding merely as a party and that, therefore, it loses the 
attributes of a tribunal, so far as its powers to modify its own de- 
cisions are concerned. Moreover, only a decision which remains 
stable during judicial review can be so reviewed. In the absence 
of statutory provisions, some cases have gone so far as to deny any 
continuing jurisdiction in the administrative tribunal merely because 





* Harris v. Barnhart, 97 Cal. 546, 32 Pac. 589 (1893), holding that though 
an appeal taken from a judgment, or even the availability of such an appeal, 
precludes the defense of res judicata, the same is not true of a motion for a new 
trial. 

* § 16a of the Interstate Commerce Act, 34 Stat. 592 (1906), 49 U.S.C. § 16a 
(1934), provides that an order made by the I.C.C. is not automatically suspended 
by an application for a rehearing, where the Commission does not grant a stay. 
See Gulf M. & N. R. R. v. Merchant’s Specialty Co., 50 F. (2d) 21 (C.C.A. 5th, 
1931), and Baldwin v. Scott County Milling Co., 307 U.S. 478, 483, 484 (1939). 
This provision seems to support the proposition stated above. 

7352 Sra. 111 (1938), 15 U.S.C. § 41 (1939). 

49 Srat. 449, 453 § 9d (1935) 29 U.S.C. § 160d (Supp. 1939). 

* Even after the petition for review has been filed the court is said not to 
have acquired jurisdiction until a transcript of the record is filed; accordingly, 
the Board still has the power over its decisions. In Matter of National Labor 
Relations Board, 304 U.S. 486 (1938). 

Ford Motor Co. v. National Labor Relations Board, 305 U.S. 364 (1939). 


| 
| 
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the statute provides for judicial review, on the theory that the poten- 
tial jurisdiction of the courts immediately attaches and that to hold 
that the administrative tribunal has the right of reviewing its own 
decisions would be necessarily to hold that jurisdiction of the courts 
and of the commission is concurrent. Other courts have sustained 
the continuing jurisdiction of the administrative tribunal even pend- 
ing proceedings for judicial review.** In general, judicial affirmance 
or disaffirmance of an administrative decision has res judicata effects 
which, at least in absence of a change in the fact situation, are usually 
said to be inconsistent with a continuing power of the administrative 
tribunal to modify its own decision.** 


Some courts have held that the continuing jurisdiction ceases to 
exist where the personnel of the tribunal has changed.** It is diffi- 
cult to understand the theoretical rationale of such a rule, since the 
members of an administrative tribunal do not act in a private capacity 
and since the continuing jurisdiction of a court is independent of a 
change in its personnel. As a practical matter, it seems that the rule 
is intended to protect the parties from having adjudications affected 
by the choice of the personnel. 





™ See Smith v. Wald Transfer & Storage Co., 97 S.W. (2d) 991, 996 (Tex. 
Ct. Civ. App. 1936) and Texas cases there cited. 

™ See State ex rel. N.Y. Fire Ins. Exchange v. Phillips, 203 App. Div. 13, 
196 N.Y. Supp. 202 (3rd Dept. 1922). 

“Workman’s compensation cases include Happy Coal Co. v. Hartbarger, 
251 Ky. 779, 65 S.W. (2d) 977 (1933) ; contra: Di Donato v. Rosenberg, 256 N.Y. 
412, 176 N.E. 822 (1931) (Affirmance by the Appellate Division of an award 
does not deprive the commission of its power to reopen on the grounds enumer- 
ated in the statute). Where P’s application for a permit to construct a gasoline 
station was denied by the board of adjustment and this decision was affirmed on 
judicial review, Harden v. City of Raleigh, 192 N.C. 395, 135 S.E. 151 (1926), 
P applied for a rehearing to the administrative agency. His application was 
granted and the permit was issued. Interveners appealed to the courts. It was 
held that the plea of res judicata is available and that, therefore, “the owner of 
the lot is not entitled to reopen and rehear the case upon the identical facts 
presented in the former record.” Little v. Board of Adjustment of City of Raleigh, 
195 N.C. 793, 795, 143 S.E. 827, 828. Of course, the issue is not whether the 
owner is bound by res judicata, but whether the administrative tribunal has 
continuing control over its decision. See also Re Great Western Power Com- 
mission of Cal., 11 P.U.R. (N.S.) 429 (1935). Upon P’s complaint the Com- 
mission found that D, as a public utility, was under a duty of supplying water 
to P. The order of the Commission was affirmed, Western Canal Co. v. R. R. 
Comm., 216 Cal. 639, 15 P. (2d) 853 (1932); cert. denied, 289 U.S. 742 (1933). 
D asked the Commission to reconsider the case. The Commission held that it 
lacked authority to entertain the application. 

See Application of the Equitable Trust Co. of New York, 226 N.Y. 241, 
123 N.E. 380 (1919), where the Court of Appeals held that the same board has 
the power to modify its decision, limiting this rule to “the official life of those 
who are authorized to act.” Cf. Happy Coal Co. v. Hartbarger, 251 Ky. 779, 
65 S.W. (2d) 977 (1933), where the Court also mentioned the fact that the 
personnel of the board had changed. 











— 
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Disregarding the effect of judicial review and change of person- 
nel, the existence and extent of continuing jurisdiction in an ad- 
ministrative tribunal depends entirely on statutes. In general, where 
the administrative tribunal has to deal primarily with dynamic rather 
than static situations, the statutes, as well as the courts interpreting 
such statutes, are more likely to confer on the tribunals broad con- 
tinuing powers of control over the adjudicated cases. For example, 
most workmen’s compensation statutes provide for the modification 
of awards by industrial commissions on specific enumerated grounds, 
and in particular upon change in condition. 


In some states these modification provisions have been construed 
as conferring upon the commission wide discretionary powers.** In 
other states similar provisions have been construed as narrowly 
limiting such continuing power in the commissions, mainly in cases 
in which the commission had denied an award,®7 or in which no 





*Pace’s On10 GENERAL Cope (1937) §§ 1465-86: “The power and juris- 
diction of the Board over each case shall be continuing, and it may from time 
to time, within 10 years after injury or last payment, if amy, make such modi- 
fications of findings and awards as in its opinion may be justified.” Under these 
provisions it was held that the commission may revoke an award made to the 
“widow” of an employee, after having ascertained that the “widow” was not 
the lawful wife. Industrial Commission of Ohio v. Dell, 104 Ohio St. 389, 135 
N.E. 669 (1922). Under the Connecticut statute granting a commission the same 
revisionary powers over the award that a state court has, it was held that the 
commission may modify its award upon a fact unknown to the commission at 
the time of the first award though well known to the claimant at that time. 
Fair v. Hartford Rubber Works Co., 95 Conn. 350, 111 Atl. 193 (1920); contra: 
Hayden v. Wallace & Sons Mfg. Co., 100 Conn. 180, 123 Atl. 9 (1923) (employer 
attempted to rely on power of commission to modify award). The rationale of 
those decisions granting the commission broad revisionary powers is the funda- 
mental objective of the compensation acts to protect those who suffer industrial 
accidents, and the utter impossibility of determining, even with expert assistance, 
all controlling factors at the time the first decision is made. See State ex rel. 
Griffin v. State Industrial Accident Commission, 145 Ore. 443, 28 P. (2d) 237 
(1934). 

** Hurst v. Independent Construction Co., 136 Kan. 583, 16 P. (2d) 540 
(1932) (Commission has no power to review its own negative decision without 
change in conditions, irrespective of judicial affirmance); Conley v. Upson Co., 
197 App. Div. 815, 189 N.Y. Supp. 473 (3d Dep’t 1921) holding that the statutory 
authority of the commission to modify its own decisions is limited to affirmative 
awards and does not extend to decisions denying compensation. The court’s 
holding is partly affected by another clause in the same statute that the decision, 
unless reversed or modified on appeal, shall be final as between the parties. 
Accord: La Terza v. Lowe, 15 F. Supp. 978 (E.D.N.Y. 1936). Contra: Beckmann 
v. Oelerich & Son, 174 App. Div. 353, 160 N.Y. Supp. 791 (3rd Dep’t 1916) in 
view of the humanitarian purpose of the legislation. Claimant in the first pro- 
ceeding was not represented by counsel. Accord: Employers Liability Assurance 
Corp. v. Industrial Accident Commission of Cal., 7 Cal. App. (2d) 190, 45 P (2d) 
371 (1935); Crescent Wharf & Warehouse Co., v. Pillsbury, 93 F. (2d) 761 
(C.C.A. 9th, 1938). 
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change of condition was shown.** Such strict construction frequently 
results in grave injustice to injured employees. Usually the reason 
given by the courts is that the continuing jurisdiction granted by the 
general language of the statute is limited by another clause of the 
same statute providing that “every order and award of the compensa- 
tion commission shall be binding upon each party in interest,” or 
“shall be final” unless appealed from within the statutory period.** 
The courts taking this position have thought that the latter provision 
expressly attributes res judicata effects to the decision, but have 
erroneously assumed that such res judicata effects are inconsistent 
with a continuing power of control in the commission over its deci- 
sions. 

The best available test of a commission’s continuing jurisdiction 
is a precise provision in the enabling statute. Thus the Federal Trade 
Commission Act of 1938,“ provides that the Commission, in cases 
in which no petition for judicial review has been filed, has absolute 
control over its decisions for a period of 60 days within which an 
aggrieved party may apply for judicial review. After this period has 
elapsed the Commission’s power to modify or set aside its decisions 
is limited to situations in which a change in conditions of fact or law 
is shown or in which public policy requires an exercise of such power 
by the Commission. No such limitations are put on the continuing 
jurisdiction of the National Labor Relations Board in cases in which 
no petition for judicial review has been filed.tt This may be ex- 





* American Oil and Refining Co. v. Kincannon, 154 Okla. 129, 3 P. (2d) 877 
(1932) ; State ex rel. Roundup Coal Mining Co. v. Industrial Accident Board, 94 
Mont. 386, 23 P. (2d) 253 (1933). Award was denied for lack of notice which 
injured employee was required by statute to file with employer. Power of com- 
mission to reopen and reinvestigate this issue was denied because not resting “upon 
good cause” as required by statute. Contra: Bartlett Hayward Co. v. Industrial 
Accident Commision, 203 Cal. 522, 265 Pac. 195 (1928) (under a similar statute). 
The question of whether the commission after having denied an award on the 
ground that there was no compensable injury has power to modify its own 
decision, on the ground that the nature of the injuries suffered was different than 
the commission had found, has been answered in exactly opposite ways under 
substantially similar statutes: an affirmative answer is given in Devoe’s Case, 
131 Me. 452. 163 Atl. 789 (1933); contra: Simpson Construction Co. v. Industrial 
Board of Illinois, 275 Ill. 366, 114 N.E. 138 (1916). 

“In Gray v. Burdin, 125 Neb. 547, 550, 250 N.W. 907, 908 (1933) the court 
said: “It is obvious that our compensation statute contemplates that the final 
order . . . shall as between the parties thereto have the full force and effect of a 
judgment. . . . The conclusion follows that proceedings . . . being wholly statu- 
tory, the authority of the department is limited to that granted by the com- 
pensation act, and the compensation commissioner has no authority . . . to ignore 
his previous determination.” See also cases cited in note 37 supra. 

“ Supra note 28. 

“ Supra note 29. 
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plained by the fact that its decisions can be enforced only by a court 
proceeding in which judicial review is available, while the decisions 
of the Federal Trade Commission become self-enforcing, after the 
period provided for an application for judicial review has elapsed. 
The Federal Communications Act of 1934,** provides that the Com- 
mission may grant a rehearing, if sufficient reasons appear therefor. 
The exercise of this power is not subject to any time limit. The 
Interstate Commerce Commission is authorized “to suspend or 
modify [but not to set aside] its own orders upon notice and in such 
a manner as it shall deem proper.” No time limit is attached to this 
power, nor is its exercise confined to dynamic situations or condi- 
tioned on a showing of change in circumstances.** In 1906, the Act 
was amended so as to authorize the Commission not only to suspend 
and modify, but also to set aside its orders at any time on the appli- 
cation of a party, if sufficient reason be made to appear.** It is an 
open question whether this amendment operates as a limitation on 
the powers previously possessed by the Commission. The Commis- 
sion has exercised this power in reparation proceedings as well as in 
rate making proceedings,*® even where no change in the fact situa- 
tion was alleged. Ordinarily however, a matter which has been fully 
considered and decided is regarded as settled unless it appears from 
new facts presented that the Commission was in error.*® 


In general the same principles are applied by state public utility 
commissions.** Frequently such commissions enact rules of practice 
prescribing a limited period within which an aggrieved party may 
apply for a rehearing or reopening of the case. Such rules do not 
limit an otherwise existing continuing jurisdiction of the commission 
and it may, upon its own motion, reconsider a case, even though 





“48 Stat. 1095, 47 U.S.C. § 405 (Supp. 1940). See Eastland Co. v. Fed. 
eral Communications Commission, 67 App. D.C. 316, 92 F. (2d) 467 (1937). 

“34 Srat. 591, 49 U.S.C. § 16 (6)(1929). See Froebel-Norfleet Inc. v. 
Southern Ry., 9 F. Supp. 409 (N.D.Ga. 1934). 

“34 Srat. 592, 49 U.S.C. § 16a (1929). 

“ Mitchelhill Seed Co. v. Atchison, T. & S.F. Ry., 201 I.C.C. 57 (1934). 
The reparation claim was first dismissed on March 29, 1933. 192 LC.C. 197 
(1933). A petition for rehearing was submitted on February 7, 1934, and repara- 
tion was awarded. See also cases cited supra note 43. 2 SHARFMAN, THE INTER- 
STATE COMMERCE Commission (1937) 371-382. 

“See Traugott, Schmidt & Sons v. Michigan C. R.R., 23 I.C.C. 684 (1912); 
Nowlin & Co. v. Chesapeake & Ohio Ry., 213 IL-C.C. 101, 119 (1935) where the 
Commission emphasizes the fact that there is no duplication of issues. 

“*See In re Long Island R.R., 8 P:S.C.R. 80 (N.Y. 1917); Re Transit Lines, 
11 P.U.R. (N.S.) 430 (Mo. 1935); In re Harpster, 22 P.U.R. (N.S.) 542 (Colo. 
1938). 
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such period has elapsed.*® On the other hand, where under the 
enabling statute no express or implied continuing jurisdiction exists, 
reservation of such power in the administrative tribunal is null and 
void.*® 


Where no statute regulates the control of an administrative agency 
over its decision, it is the office of the courts to gather from the 
whole statute what might have been the intent of the legislature if it 
had given consideration to the problem. Many courts are ready to 
solve the question by merely stating that on account of the “quasi 
judicial nature” of the decision the doctrine of res judicata prevents 
the administrative tribunal from modifying its decisions.5° The un- 
satisfactory nature of this approach is shown by the fact that other 
courts have arrived at the opposite result on the theory that the tri- 
bunal, being an “administrative” board and not a court, has an 
inherent power to reopen a case.5! Such a technique bars the court 
from considering the real issue, namely, the intent of the legislature. 
Justice Cardozo, when faced with this problem in the Matter of the 
Application of the Equitable Trust Co.,®* sustained the power of a 
board of supervisors to reconsider its decision, on the ground that 
the legislative intent was not to exclude continuing jurisdiction, be- 





“ Froebel-Norfleet, Inc. v. Southern Ry., 9 F. Supp. 409 (N.D. Ga. 1934); 
Pittsburg & Lake Erie R.R. v. Public Utilities Commission of Ohio, 128 Ohio St. 
388, 191 N.E. 467 (1934). 

“See United Fruit Co. v. Pillsbury, 55 F. (2d) 369 (E.D. Cal. 1932) 
accord: Trigg v. Industrial Commission, 364 Ill. 581, 5 N.E. (2d) 394 (1936). 

"See Muncy v. Hughes, 265 Ky. 589, 595, 97 S.W. (2d) 546, 549 (1936). 
In an election contest between A and B the city council decided in favor of A. 
This was held to be a final disposition of the case leaving the council powerless 
to reconsider its decision, on the ground that “such quasi-judicial bodies, when so 
functioning, are to be governed by the res judicata doctrine.” 

"See In re Smiling, 193 N.C. 448, 137 S.E. 319 (1927). A “Legislative 
Committee” appointed under a North Carolina statute, upon proper hearing and 
over the objections made by opposing parties, decided that / was entitled to 
enter the Indian school of R. County. Upon further information and another 
hearing the committee reversed its prior decision. On P’s appeal the court held 
that the committee had the authority to reopen the case, because it was an 
“administrative board” and not a court. 

See also Lilienthal v. City of Wyandotte, 286 Mich. 604, 282 N.W. 837 
(1938). P, a city police officer, did not report for duty on July 23, 1936. A 
charge against him was dated July 24, and stated that P did not report on 
July 23, but did report on July 27; in fact, P reported for work on July 25. 
The mayor, after a hearing, dismissed the charge because of the discrepancy in 
the dates mentioned. Later the mayor found that P was absent from duty on 
July 23 and reopened prosecution of the case. On P’s appeal, the court held that 
the first dismissal of the charge was res judicata. Even if the doctrine of 
res judicata were applicable, the result is unsound, because the first dismissal was 
not on the merits. 
"Note 35 supra. 
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cause under the enabling statute it was possible for the board to act 
hastily and on inadequate information. 

Where no adverse interests of other parties were affected, the 
courts with virtual uniformity have sustained the continuing juris- 
diction of the administrative agency. Thus the power of an ad- 
ministrative agency to entertain a second petition after the first one 
has been denied on the merits, may easily be implied from the 
enabling statute in situations where no other private parties have 
been permitted to intervene and to oppose either the first or the 
second application." In preserving the interests of the public, the 
agency may, however, refuse to consider repeated applications on the 
merits. 

A more serious question is presented where the administrative 
decision may be said to have vested a substantial right in the appli- 
cant or in an opposing party. Where a party has expended money, 
or otherwise substantially changed his position in reasonable reliance 
on an administrative decision, it seems a fair inference that the 
legislature has not intended to vest in the administrative agency the 
power to reopen the case. 


Thus the Secretary of the Interior was held to have no authority 
to order a new survey of land in a case in which his predecessor had 
already made such a survey and the title to land of a party concerned 
depended on the result.°* The Secretary was held to be without 
authority to revoke the grant by his predecessors of the right of way 
to a railroad.5> Approval by the proper officers of the land depart- 
ment as to the location of a non-mineral float upon which title to 
land may depend cannot be rescinded by their successors.°® On the 
other hand, we find a distinction between administrative decisions 





™ See Beley v. Naphtali, 169 U.S. 353, 364 (1897) (Secretary of Interior had 
rejected an application for a land patent; his successor granted a rehearing and 
issued the patent.) ; accord: Gage v. Gunther, 136 Cal. 338, 68 Pac. 710 (1902) ; 
In re Barrat’s Appeal, 14 App. D.C. 255 (1899). The Commissioner of Patents 
had rejected an application for a patent. The application was renewed on sub- 
stantially the same facts, although the specifications and drawings were more 
complete. The Commissioner rejected the second application without considering 
its merits. The court held that the Commissioner had the power to entertain 
the second application, but that he was not bound to do so, since otherwise an 
applicant by repeated applications could obstruct the operation of the Patent 
Office. Compare judicial proceedings of the same type, such as naturalization 
proceedings. The denial of a petition for naturalization on grounds not going 
to the petitioner’s fitness does not preclude another petition. Jn re Pollock, 257 
Fed. 350 (S.D.N.Y. 1918). 

* United States v. Stone, 2 Wall. 525 (U.S. 1864). 

® Noble v. Union River Logging R. R., 147 U.S. 165 (1893). 

Lane v. Watts, 234 U.S. 525 (1914). 





22 WISCONSIN LAW REVIEW [Vol. 1942 


which are affirmative and those which are negative in form. In a 
case in which title to land of one of the parties involved depended 
on the character of the land, the Secretary had dismissed proceedings 
for ascertaining the character of the land, on the ground that in his 
view, irrespective of the result of the investigation, the government 
wag estopped by prior actions from questioning the title of such 
party. He was held to retain, jurisdiction to rescind his decision and 
to determine the nature of the land,®’ although the interested party 
might, to his injury, have relied on his first decision. This decision 
differs from an affirmative grant in that it does not directly affirm 
a party’s title, but only indirectly by way of the findings on which 
the decision rests. It is doubtful whether this distinction is a meri- 
torious one. 

Where the Secretary of Agriculture had approved a manufactu- 
rer’s trade name for meat products, he had no authority to reverse 
his ruling seven years later at a time when the manufacturer had 
widely advertised such name.®® For similar reasons, the Postmaster 
General cannot rescind a credit which he has previously accepted.*® 
There is a split of opinion as to whether a tax commissioner can 
reverse a decision made with respect to valuation, or refund of 
taxes.®° 





* West v. Standard Oil Co., 278 U.S. 200 (1929). 

™ Brougham v. Blanton Mfg. Co., 243 Fed. 503 (C.C.A. 8th, 1917); ad- 
versely criticized in Note (1918) 31 Harv. L. Rev. 487. 

* United States v. Bank of the Metropolis, 15 Pet. 377 (U.S. 1841). 

“If it is held that a tax commissioner has no authority under the pertinent 
statute to determine, in advance of a contemplated transaction, the values of 
property on which the income tax depends, no problem as to his power to 
reconsider a previous decision can arise, for a decision which is void for lack of 
jurisdiction over the subject matter can be disregarded at any time and in any 
proceeding. Re James Couzens, 11 B.T.A. 1040 (1928); Hauss v. Commissioner, 
12 B.T.A. 755 (1928). 

Assuming that the first determination made by the tax commissioner was 
within his statutory authority, his power to reconsider the decision, at least upon 
the same facts, has been denied in earlier federal cases, Woodworth v. Kales, 
26 F. (2d) 178 (C.C.A. 6th, 1928) (involving the same situation as the two 
decisions of the Board of Tax Appeals above cited); United States v. Detroit 
Steel Products Co., 20 F. (2d) 675 (E.D. Mich. 1927) (where he had allowed 
a claim for refund); and in many state decisions. See State ex rel. Schuster 
Realty Co. v. Lyons, 184 Wis. 175, 197 N.W. 585 (1924) (involving an attempt 
to reassess for prior years upon the same return and the same facts); People 
ex rel. Chase v. Wemple, 144 N.Y. 478, 39 N.E. 397 (1895) (the comptroller, in 
ignorance of an arrangement made with his predecessor to postpone consideration 
of an application for redemption, granted an order of redemption and his refusal 
to set aside his own order for want of power was sustained by the court) ; 
Champlin v. Oklahoma Tax Commission, 163 Okla. 185, 20 P. (2d) 904 (1933) 
(attempt to reassess); State ex rel. Ford Motor Co. v. Gehner, 325 Mo. 24, 27 
S.W. (2d) 1, 4 (1930); Ford Motor Co. v. State, 178 Okla. 193, 62 P. (2d) 48 
(1936). Contra: McIhenny v. Commissioner, 39 F. (2d) 356 (C.C.A. 3d. 1930). 
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It seems extremely doubtful whether a party who has been granted 
a license or certificate in preference to an opposing competitor has 
a sufficient interest to justify an implied legislative intent to with- 
hold continuing jurisdiction from the administrative tribunal. Some 
cases have so held, relying on the doctrine of res judicata and thus 
disregarding the real issue of whether, in view of the predominant 
public interest in such proceedings, the enabling statute is intended 
to confer continuing jurisdiction on the commission.*t The better 
view seems to favor an implied power of a commission to modify its 
decision upon sufficient reason,® since, even in the absence of statu- 
tory provisions, in most situations it is manifest that a commission 
is entrusted with preserving public and not private interests. 

However, even though the statutory authority of an administra- 
tive agency to reopen a case may seem plain, other considerations 
may override such a power; thus the Interstate Commerce Commis- 





and Porter v. Commissioner, 39 F. (2d) 360 (C.C.A. 3d, 1930) (cases sustaining 
the commissioner’s power to rescind his decision to allow a refund); both were 
approved in Burnet v. Porter, 283 U.S. 230 (1931) ; Tonningsen v. Commissioner, 
61 F. (2d) 199 (C.C.A. 9th, 1932), sustaining the power of the Bureau of 
Internal Revenue to revoke, with retroactive effect, rules promulgated under the 
authority of the Revenue Act of 1921; Sharpe v. Commissioner, 107 F. (2d) 13 
(C.C.A. 3d, 1939), sustaining the power of the commissioner to change his ruling 
as to the construction of law, if he acts before the period of limitation has run. 
Some state courts sustain the power to reconsider a prior decision only if a 
change in the pertinent facts has been shown, as in the case where after the 
former state decision the Supreme Court of the United States overruling earlier 
cases has held that income from patent royalties is subject to state income 
taxation, Laabs v. Tax Commission, 218 Wis. 414, 423, 261 N.W. 404, 408 (1935). 

“ Cardinal Bus Lines v. Consolidated Coach Corp., Inc., 254 Ky. 586, 72 
S.W. (2d) 7 (1934). P and D, both common carriers, filed an application with 
the commissioner for a permit to operate on a certain highway. P was granted 
the permit on the ground that two permits on the same route would not be in 
the public interest. In a subsequent different proceeding, the commissioner per- 
mitted D to “pick up” the application which had been denied in the former pro- 
ceeding and granted it. On judicial review, the court held that the commissioner 
was without power to reconsider his former decision. The court’s rationale is 
purely in terms of res judicata, which doctrine is said to apply to quasi-judicial 
orders. The commissioner’s contention that his former decision was not a bar to 
his right to reopen the case was expressly repudiated by the court on the ground 
of res judicata. The real issue, the commissioner’s express or implied continuing 
control under the enabling statute, was not even mentioned. The court argued 
that otherwise a party could vex his adversary with multiple suits, an argument 
which does not go to the real problem, since the commissioner cannot be con- 
sidered to be the “adversary party” in this kind of proceeding. The main point 
seems to be that valuable interests of P were involved. Accord: Smith v. Wald 
Transfer & Storage Co., 97 S.W. (2d) 991 (Tex. Ct. Civ. App. 1936). 

@ Matthews v. State ex rel. St. Andrews Bay Transp. Co., 111 Fla. 587, 149 
So. 648 (1933); Re Home Telephone Co., Inc., 18 P.U.R. (N.S.) 448 (Mo.P.S.C. 
1937); Holmberg v. Chicago St. P.M. & O. R.R., 115 Neb. 727, 214 N.W. 746 
(1927). 

® Cf. Federal Communications Commission v. Sanders Brothers Radio Station, 
309 U.S. 470 (1940). 
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sion, in passing on reparation claims, is not authorized by statute to 
reopen with retroactive effect a prior proceeding in which it has fixed 
the rates which are now claimed to be unreasonable.** So too where 
a state commission has permitted a rate complaint to be settled by a 
contract between the opposing parties, it has been held that the com- 
mission has lost its control over its own decisions.™ 


To the extent to which an administrative agency is held to be 
possessed of power over its own decisions, it does not matter whether 
such power is exercised by formally reopening the first proceeding 
or by entertaining a new proceeding. 

The main difficulty which militates against a clear recognition 
of the problem of continuing jurisdiction is that under the traditional 
methods of judicial review the commission or its members are joined 
as parties ; this is particularly conspicuous where an aggrieved party 
seeks to enjoin a state administrative agency because of an alleged 
violation of federal constitutional rights. Such a proceeding rests 
on the theory that the commission acts beyond its legitimate author- 
ity and that therefore a suit is directed against the commission or its 
members in their private capacity and is not precluded by the immu- 
nity afforded to states by the Eleventh Amendment.** From the 
position of the commission in a later stage of the proceedings some 
courts are ready to infer that from the outset the commission acts 
merely as a party which may be bound by the doctrine of res judicata. 


In summary, to the extent to which a proceeding before a court 
is a review proceeding or to the extent to which the administrative 
agency itself has continuing jurisdiction, repeated litigation of the 
same controversy or issue is possible. Courts which test the avail- 
ability of such relitigation by merely pointing out that the former 





“ Arizona Grocery Co. v. Atchison, Topeka & Santa Fe Ry., 284 U.S. 370 
(1932). See also Arizona Wholesale Grocery Co. v. Southern Pac. Co., 68 F. (2d) 
601 (C.C.A. 9th, 1934). But cf. Tonningsen v. Commissioner, 61 F. (2d) 199 
(C.C.A. 9th, 1939) cited supra note 60. 

® Under Page’s Ohio General Code (1937) §§538, 541 the Utilities Com- 
mission has continuing jurisdiction over railroad rates, and may rescind or 
modify its orders at any time, even upon the same facts. §§ 614-43, which re- 
quire that an application for a rehearing be filed within 30 days, do not limit 
these powers. Pittsburg & Lake Erie R.R. v. Public Utilities Commission, 128 
Ohio St. 388, 191 N.E. 467 (1934). Nevertheless, it was held that the Commission 
cannot exercise such powers when a contract settling a rate dispute was made 
with its approval. State ex rel. Zielonka v. Marshall, 98 Ohio St. 467, 121 N.E. 
700. (1918). 

“ Cf. the reasonable position of the court in Matthews v. State, 111 Fla. 587, 
149 So. 648 (1933). 

“Compare Ex parte Young, 209 U.S. 123 (1908) with Home Telephone & 
Telegraph Co. v. Los Angeles, 227 U.S. 278 (1913). 
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decision is or is not res judicata, fail to analyze the real issues of 
statutory construction. The difficulties of analysis can be, and have 
been, avoided by the courts where it has been found that an adminis- 
trative determination is “void for lack of jurisdiction.” The con- 
sequences of socalled jurisdictional defects will be considered in 
the succeeding pages. 


III. THE VALIDITY OF THE ADMINISTRATIVE DECISION 


The judgment of a court which is tainted with such serious de- 
fects as lack of jurisdiction over the person or over the subject 
matter is a nullity in the sense that it may be disregarded at any 
time and in any kind of proceeding. The same rule holds for ad- 
ministrative decisions. It is manifest that in such a case the nature 
of the proceeding in which the existence of a jurisdictional defect 
is ascertained is as immaterial as the question of whether the tribunal 
which makes such a finding has, or has not, continuing jurisdiction. 


A. Jurisdiction over the Person—In judicial proceedings a judg- 
ment of a court which lacks jurisdiction over the person is no bar 
to relitigation. In administrative proceedings the question of juris- 
diction as a constitutional problem of power over the person seldom 
arises. Most cases presenting this problem deal with attempts by 
states to impose taxes on non-residents. While the correctness of 
an administrative decision establishing the tax liability of a resident 
can be relitigated by the taxpayer only in a direct proceeding,® a like 
determination as to a non-resident is subject to collateral attack, even 
though the non-resident has not availed himself of statutory reme- 
dies. 

The second fundament of jurisdiction over the person seems to 
be a method of giving notice which is reasonably calculated to accom- 
plish its purpose.7° In administrative proceedings such notice may 
be required as a matter of constitutional law or by statute. It is not 
within the scope of this paper to investigate under what circum- 
stances notice or hearing are prerequisites of valid administrative ac- 
tion. 

It is sufficient to state that, wherever a court finds that proper 
notice or hearing is a jurisdictional prerequisite, lack of compliance 





® Harrington v. Glidden, 179 Mass. 486, 61 N.E. 54 (1901). 
“Preston v. City of Boston, 12 Pick. 7 (Mass. 1831). 
® Wuchter v. Pizzutti, 276 U.S. 13 (1928). 
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with such requirements invalidates the administrative action, with the 
result that it is no bar to further litigation. Thus in Oftinger v. 
Arenal Realty Co." an action for an injunction restraining the 
owner of certain premises from constructing a garage pursuant to 
a permit granted by an administrative board was based on the allega- 
tion that the board was without jurisdiction, because no notice was 
given to the plaintiff as adjoining owner. The Court of Appeals 
entertained the action, although it found that this particular pro- 
ceeding was a collateral proceeding in which there could be no judi- 
cial review of the administrative decision. Yet the question of juris- 
diction was open to litigation in any proceeding, because the adminis- 
trative decision, if jurisdiction were lacking, may be disregarded as a 
nullity. 


B. Jurisdiction over the Subject Matter—There are other de- 
fects which, if shown, will invalidate the judgment of a court. These 
defects derive from the fact that within the same territory different 
courts are established to perform different functions. For this rea- 
son, generally speaking, lack of jurisdiction over the subject matter 
renders a court’s judgment void."* 


Our specific problem is to show how far the courts have availed 
themselves of this approach for the purpose of permitting parties to 
relitigate a controversy or issue already decided by an administrative 
tribunal. From the outset it is manifest that by taking this approach 
the courts may accomplish the same result as by holding that a parti- 
cular proceeding is a review and not a collateral proceeding. Thus 
in Miller v. Horton, ™ the members of a board of health, who had 
ordered the killing of a horse found by them to be diseased, were 
held liable in an action of tort, the court permitting the relitigation 
of the issue of whether the horse was diseased. The court justified 
its course by saying that, if the owner “cannot be heard beforehand, 
he may be heard afterward” and if the enabling statute does not 
provide for a hearing before the administrative board, the owner 
gets his hearing in a tort action against the administrative officers. 
The case is commonly taken as an illustration of “judicial relief by 
collateral attack.”7* Other courts might have arrived at the same 
result by holding that the existence of a disease was a jurisdictional 





™ 257 N.Y. 371, 178 N.E. 665 (1931). 

™ FREEMAN §§ 337, 642, particularly cases cited n. 10, 12 § 642. 

™ 152 Mass. 540, 26 N.E. 100 (1891). 

™ See Stason, THE Law OF ADMINISTRATIVE TRIBUNALS (1937) C. 9, § 3. 
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prerequisite, lack of which rendered the administrative decision void, 
irrespective of the collateral nature of the attack. 


Where the statute by which a legislature has attempted to create 
a tribunal, be it a judicial or administrative one, is found to be un- 
constitutional, the pronouncements of such tribunal are void and no 
bar to further litigation.” A more difficult problem is presented 
where the legislature attempts to confer on an administrative agency, 
already validly established for certain functions, jurisdiction over 
a subject matter which, under the federal or state constitution, can- 
not be conferred upon such agency. In general, once the unconstitu- 
tionality of the enabling statute has been determined, the courts read- 
ily hold that administrative decisions concerning such subject matter 
are absolutely void.** Yet, a comparison of the judicial doctrine 
tends to impeach the facility with which this result is reached. In 
Chicot County Drainage District v. Baxter State Bank,” creditors 
of the district sued in a federal court on bonds issued by the district. 
The district relied on a decree, entered by the same federal court 
under the Municipal Debt Readjustment Act of 1934, which had 
canceled these bonds. This Act, however, had been held unconstitu- 
tional by the Supreme Court about two months after the decree was 





* As to a judicial tribunal, see Hildreth’s Heirs v. MclIntire’s Estate, 1 J.J. 
Marsh. 206 (Ky. 1829). The same rule would apply to an administrative tribunal 
created only for the purpose of adjudicating disputes arising out of accidents, 
if the courts were to hold the enabling statute unconstitutional. Cf. Opinion of 
the Justices, 87 N.H. 492, 179 Atl. 344 (1935). 

Where an administrative trbiunal made a decision at an adjourned term, 
the statute limiting the term to six days, without power in the tribunal to 
adjourn, the decision was held void as having been made coram non judice. 
Grimmett v. Askew, 48 Ark. 151, 2 S.W. 707 (1866). As to judicial tribunals, 
cj. State ex rel. Smith v. Thurman, 205 Ala. 677, 88 So. 61 (1921). 

"For instance: The determinations of an insurance commissioner under a 
statute purporting to authorize him to control the various provisions in a stand- 
ard fire insurance policy, Dowling v. Lancashire Insurance Co., 92 Wis. 63, 65 
N.W. 738 (1896), overruled in State ex rel. Wisconsin Inspection Bureau v. 
Whitman, 196 Wis. 472, 220 N.W. 929 (1928); revocation of a charter of a 
corporation for unfair trade practices by the Secretary of State under an enabling 
statute which was held unconstitutional, Standard Oil Co. v. Blaisdell, 22 N.D. 
86, 132 N.W. 769 (1911); determination by director of agriculture of amount of 
damages to which a plaintiff was entitled as result of failure of distributor to 
pay price for milk as provided in enabling statute, Jersey Maid Milk Products 
Cc. v. Brock, 13 Cal. (2d) 620, 91 P. (2d) 577 (1939); determination of water 
rights by a board under a statute held unconstitutional, Board of Water Engineers 
v. McKnight, 111 Tex. 82, 229 S.W. 301 (1921); determination by a public 
utility commission whether private property is taken for public use under a 
statute held to be unconstitutional, Litchfield and Mad. Ry. v. Alton & Southern 
Ry., 305 Ill. 388, 137 N.E. 248 (1922). 

™ 308 U.S. 371 (1940). 
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entered.” Under ordinary principles it might be assumed that the 
decree was a nullity for want of jurisdiction over the subject matter. 
The Supreme Court sustained the defense of res judicata, inter alia, 
on the ground that an unconstitutional statute is not necessarily in- 
valid for all purposes.”® 

There were urgent reasons which appealed to the court; impor- 
tant interests had been created in reliance on the decree. A similar 
situation may exist where an administrative agency has adjudicated 
many cases, before the enabling statute is held unconstitutional. The 
parties may have acted in reliance on the validity of such adjudica- 
tion, and yet, it is extremely doubtful whether an argument made 
on the authority of the Chicot County case would be successful. 

Assuming that the enabling statute is valid, the question arises 
as to which of the single elements constituting in their entirety the 
subject matter over which the statute confers jurisdiction on the 
administrative tribunal may be properly qualified as jurisdictional 
facts, with the result that their existence is open to reexamination in 
any subsequent proceeding.*° We may consider some concrete situa- 
tions. 

P, a stevedore was accidentally killed while unloading an inter- 
state ship at a wharf in navigable waters in New York. An award 
was made against the shipowner under the New York Compensation 
Act and affirmed by the courts of that state. On writ of error, the 
Supreme Court of the United States reversed, on the ground that 
the state law as applied to such a case was unconstitutional and to 
that extent invalid.* There is no doubt that this decision was given 
on direct review. Our problem is whether in such a situation the 
place of the accident is a jurisdictional fact in the sense above stated. 





™ Ashton v. Cameron County Water Improvement District, 298 U.S. 513 
(1936). 

™ Contra: Field, J., in Norton v. Shelby County, 118 U.S. 425, 442 (1886): 
“An unconstitutional act is not a law; it confers no rights; it imposes no duties; 
it affords no protection; it creates no office; it is, in legal contemplation, as 
inoperative as though it never had been sg 

“Fauntleroy v. Lum, 210 US. 230, 234 (1908) where Justice Holmes says: 
“No doubt it sometimes may be difficult to decide whether certain words in a 
statute are directed to jurisdiction or to merits. . . . One goes to the power, the 
other only to the duty of the court. Under the common law it is the duty of the 
court not to enter a judgment upon a parol promise made without consideration; 
but it has the power to do it, and, if it does, the judgment is unimpeachable, 
unless reversed. Yet a statute could be framed that would make the power, that 
is, the jurisdiction of the court, depend upon whether there was a consideration or 
not. Whether a given statute is intended simply to establish a rule of the 
substantive law ... or is meant to limit its power, is a question of construction 
and common sense.” 

™ Southern Pacific Co. v. Jensen, 244 U.S. 205 (1917). 
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At least where such fact has not been litigated in the former 
proceeding, state and federal courts have held that it is open to re- 
examination in a subsequent collateral proceeding.®? 

A similar problem exists in cases in which, after having obtained 
a state compensation award, the claimant sues under the federal 
Employers’ Liability Act, on the theory that the state administrative 
tribunal had no jurisdiction, if he was employed in interstate com- 
merce. At least where the nature of the employment had not been 
litigated or determined in the former proceeding, it has been said 
the nature of the employment goes to the jurisdiction of the state 
tribunal.8 Other courts have taken the opposite view.** 

A like diversity of opinion exists as to the issue of whether or 
not claimant and defendant have entered into an employer-employee 
relationship. The issue has been held not to be jurisdictional in 
Thaxter v. Finn® and in Pillsburg v. Alaska Packers Association.®® 
In both cases a dissenting opinion takes the opposite view.** 





™ Great Lakes Dredge & Dock Co. v. Brown, 47 F. (2d) 265 (N.D. IIL, 
1930). In this case the injured employee obtained an award under the Illinois 
Workmen’s Compensation Act. The employer did not contest the jurisdiction of 
the administrative tribunal. The employee then sued under the Longshoremen’s 
and Harbor Workers’ Compensation Act. The former award was held to be void 
for lack of jurisdiction and therefore, no bar to repeated litigation of the same 
claim. 

In Sterling’s Case, 233 Mass. 485, 124 N.E. 286 (1919) and in Matter of 
Doey v. Howland Co., Inc., 224 N.Y. 30, 120 N.E. 83 (1918), it was found that 
the aggrieved party had failed to appeal from the award made by the compensa- 
tion tribunal and that it attempted to impeach this award by way of collateral 
attack. The attack was sustained solely on the ground that the award was 
“a void determination.” In neither case had the issue of jurisdiction been 
litigated before the commission. 

“In Hoffman v. New York, N.H. & H. R.R., 74 F. (2d) 227, 230 (C.C.A. 
2d, 1934), the plantiff had obtained a decision by the Connecticut commissioner 
approving a voluntary compensation agreement. He then sued in the federal 
court. Judgment for the plaintiff was affirmed, on the ground that under 
Connecticut law the jurisdiction of the commissioner was open to collateral 
reexamination, “in view of the absence of proof before the commissioner or any 
findings by him that the plaintiff was engaged in intrastate commerce at the time 
of the accident.” 

“Bach v. Interurban Ry., 171 N.W. 723 (Iowa 1919); Dennison v. Payne, 
293 F. 333, 341 (C.C.A. 2d, 1923): The state commission is said to have “juris- 
diction to determine whether an injury complained of occurred in intrastate or 
interstate commerce.” 

178 Cal. 270, 173 Pac. 163 (1918). 

85 F. (2d) 758 (C.C.A. 9th, 1936). 

"The dissenting opinion in Thaxter v. Finn emphasizes the fact that the 
record of the former proceeding disclosed that the claim was asserted against a 
defendant who even under the claimant’s allegation was not his employer. 
Defendant was the contractor; claimant was employed by the subcontractor. 
Should such a case be distinguished from a case where claimant’s allegations were 
legally sufficient? The dissent, furthermore, argues that the majority opinion 
concedes that an attempt of the commission to pass on an action of libel would 














WISCONSIN LAW REVIEW [Vol. 1942 





The Supreme Court of Oklahoma has held that the Workmen’s 
Compensation Act does not apply to a minor under the age of 16 
years.** In a later case the court faced the problem of whether this 
age requirement constituted a jurisdictional fact. P, stating her age 
as 18 years, obtained a compensation award. She then sued again 
in the law courts for damages resulting from the same injury for 
which the award had been granted. The theory of the action was 
that the award was void for lack of jurisdiction. Her action was 
dismissed on the ground that her allegations in the claim filed with 
the administrative tribunal conferred jurisdiction on the commis- 
sion.*® Apparently, the age requirement was not considered to be a 
jurisdictional fact. 

Similarly, it has been held that an administrative tribunal which 
has the statutory power to locate a way does not act “outside its 
jurisdiction” when it locates the way erroneously,” or disregards the 
minimum width prescribed by the statute.*! Sometimes statutes con- 
fer jurisdiction on administrative agencies to act upon petition signed 
by a specified number of applicants. In absence of express provi- 
sions to the contrary, the courts have held that this requirement does 
not go to the jurisdiction.®” 

In some instances the jurisdictional approach has been utilized 
in order to allow relitigation of a controversy decided by an adminis- 
trative decision which was not subject to judicial review. Thus in 
Piedmont & Northern Ry. v. United States,®** the Supreme Court 
refused to allow judicial review of an order of the Interstate Com- 
merce Commission denying on the merits an application for ex- 
tension of the Company’s lines, and overruling the railroad’s con- 





be void for lack of jurisdiction; this concession is said to be inconsistent with 
the result reached by the majority as to the effect of lack of the employer- 
employee relationship on the validity of a compensation award. The dissenting 
judge cannot see any difference in the degree of importance attributable to the 
several factual items which constitute the subject matter of which a tribunal has 
jurisdiction. The argument of the majority is said to be comparable to “the 
defense of the wet-nurse in Marryatt’s story of Mr. Midshipman Easy, who, 
when taxed by the austere and highly moral father of little Jack with being 
the mother of an illegitimate child and, therefore, unfit to suckle the child of 
such a father, answered by way of confession and avoidance, ‘But it was such 
a little one.’” 

* Rock Island Coal Mining Co. v. Gilliam, 89 Okla. 49, 213 Pac. 833 (1923). 

* Howard v. Duncan, 163 Okla. 142, 21 P. (2d) 489 (1933). 

” Thomas v. Churchill, 84 Me. 446, 24 Atl. 899 (1892). 

™ Chicago & Atl. Ry. v. Sutton, 130 Ind. 405, 30 N.E. 291 (1891). 

™State ex rel. Sorensen v. Knudtsen, 121 Neb. 270, 236 N.W. 696 (1931). 

* 280 U.S. 469 (1930). Accord: Madden Bros. v. Railroad & Warehouse 
Commission of Minnesota, 43 F. (2d) 236 (D.C. Minn. 1930). 
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tention that it was exempt as an interurban electric railway. In a 
dictum, the Court stated that if the railroad were in fact within the 
exemptions of the Transportation Act of 1920, the findings of the 
Commission were invalid because made without jurisdiction. In fact, 
the railroad continued with its project and in a suit brought by the 
Interstate Commerce Commission for an injunction the question of 
whether the railroad was within the exemption was relitigated,™ al- 
though this injunction proceeding certainly was not the proper pro- 
ceeding for reviewing the Commission’s order. 


Thus it is obvious that the simple device of finding that a certain 
fact is a “jurisdictional” fact enables a court to permit relitigation 
of issues already decided, with the result that the administrative de- 
cision can have no res judicata effects at all. However, it is proble- 
matical how far this device is available today, in view of two develop- 
ments of recent origin in the judicial doctrine of res judicata. 


The law has come to be settled that even though a court lacks 
jurisdiction over the parties or over the subject matter, it may decide, 
after contest by the parties, the question of its own jurisdiction. Its 
decision, unless reversed on direct attack, determines the question of 
jurisdiction, at least as between the parties.®* 


This doctrine has been called the “Bootstrap Doctrine,’”’®* thus ex- 
pressing the objection that a court cannot confer jurisdiction upon 
itself. The objection disregards some fundamental considerations. 
True, a court cannot confer jurisdiction upon itself; but like any 
other issue the question of jurisdiction must be capable of being 
settled at some time. Nothing is gained by detnanding that the final 
determination of the issue be made in a collateral proceeding. Noth- 
ing warrants an a priori assumption that the court deciding the issue 
in a subsequent proceeding is more capable of ascertaining the truth. 





“Piedmont & Northern Ry. v. Interstate Commerce Commission, 286 U.S. 
299 (1932). A contrary interpretation of the authority of the Interstate Com- 
merce Commission under the Railway Labor Act is to be found in Shields v. 
Utah, Idaho Central Ry., 305 U.S. 177 (1938). 

* Sunshine Anthracite Coal Co. v. Adkins, 310 U.S. 381, 403 (1940). As to 
jurisdiction over the person: Baldwin v. Iowa Traveling Men’s Association, 283 
U.S. 522 (1931) and, possibly, Davis v. Davis, 305 U.S. 32 (1938). As to juris- 
diction over the subject matter, Stoll v. Gottlieb, 305 U.S. 165 (1938) held 
that an order of a federal court in a reorganization proceeding canceling a per- 
sonal guaranty of the debtor’s bonds, made after litigation of the issue of the 
court’s jurisdiction over the subject matter, was res judicata in a subsequent 
action brought by a bondholder against the guarantor. It was assumed that, 
in fact, the bankruptcy court had no such jurisdiction. 

Note, Res Judicata and Jurisdiction: The Bootstrap Doctrine (1940) 53 
Harv. L. Rev. 652. 
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If the second court’s determination be wrong, it could be said that it 
lias no more power to confer jurisdiction upon the first court than 
the first court had itself. Conceding that a jurisdictional issue must 
be settled, rightly or wrongly, no reason exists why the court deciding 
the first proceeding should not be as capable of settling the question 
as a later court, particularly since appeal is ordinarily available. 

If this doctrine can be applied to administrative decisions, it is 
obvious that it is no longer possible for the courts to permit relitiga- 
tion merely on the ground that a jurisdictional fact is in issue. 


The answer, however, is not free from doubt. To be sure, the 
principle has been applied in cases in which after contest the juris- 
diction of the administrative tribunal was upheld by the reviewing 
courts. Thus in cases in which the jurisdiction of a state compensa- 
tion tribunal may depend upon the intrastate nature of the employ- 
ment,** or in which the jurisdiction of a state public service commis- 
sion may be confined to public carriers as contrasted with private 
carriers,®* or to intrastate rates,®® or in cases in which the disregard 
by an administrative tribunal of constitutional commands, as by fix- 
ing a confiscatory rate,’ would possibly oust its jurisdiction, it has 
been universally held that the administrative decision is not open to 
attack on grounds of alleged lack of such jurisdictional fact, after 
its existence was litigated before and determined by a court review- 
ing the administrative decision. 

This effect of res judicata, however, attaches to the judicial af- 
firmance of the administrative decision and not to the administrative 
decision itself. The important problem is whether the administra- 





" Chicago, R.I.I. & P. Ry. v. Schendel, 270 US. 611 (1926). See Williams 
v. Southern Pac. Co., 54 Cal. App. 571, 202 Pac. 356 (1921). 

“Frost & Frost Trucking Co. v. Railroad Commission of California, 271 
U.S. 583 (1926); Betts v. Railroad Commission of California, 6 F. Supp. 591 
(S.D.Cal. 1933), aff'd 291 U.S. 652 (1934). Accord: Oilwell Express Corp. v. 
Railroad Commission of California, 11 F. Supp. 665 (S.D.Cal. 1935). 

* Southern Pac. Co. v. Van Hoosear, 72 F. (2d) 903 (C.C.A. 9th, 1934). 

*° Napa Valley Electric Co. v. Railroad Commission of California, 257 Fed. 
197 (N.D. Cal. 1919), aff'd, 251 U.S. 366 (1920); Detroit & Mackinac Ry. v. 
Michigan Railroad Commission, 235 U.S. 402, 405 (1914); State Corporation 
Commission of Kansas v. Wichita Gas Co., 290 US. 561 (1933); New York 
Electric & Gas Corp. v. Public Service Commission of New York, 102 F. (2d) 
453 (C.C.A. 2d, 1939); Missouri Pac. R.R. v. Nebraska State Ry. Commission, 
65 F. (2d) 557 (C.C.A. 8th, 1933). The order of the commission canceled a 
previous order approving a certain provision in the railroad’s tariff. The order 
of cancellation was attacked as violating the due process and commerce clauses of 
the federal constitution, but was affirmed by the state court (Missouri Pac. R.R. 
v. Nebraska State Ry. Commission, 115 Neb. 856, 215 N.W. 138 (1927). In the 
railroad’s injunction suit in the federal court it was held that the issue was 
conclusively determined by the state court. 
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tive determination of a contested jurisdictional fact may, of itself, 
be res judicata, even though no judicial review was ever applied for 
by the aggrieved party. 

There is no decision of the Supreme Court of the United State 
which answers this question.7°! In some cases, there are dicta which 
militate against an application of the “Bootstrap Doctrine” to ad- 
ministrative decisions. For instance, in Piedmont & Northern Ry. 
v. United States, 4? the Interstate Commerce Commission, after a 
hearing, found that a railroad was not within the exemptions of the 
Transportation Act of 1920, but denied the railroad’s application for 
a certificate on substantive grounds. As to the effects of this adjudi- 
cation the Supreme Court said: 


The order is wholly unlike a decree which dismisses a bill 
in equity on the merits when it should have been dismissed for 
want of jurisdiction. Such a decree must be set aside because, 
otherwise, it might help to operate as res judicata... . But 
neither the assumption of jurisdiction by the Commission nor its 
denial of the application can operate as res judicata of the Rail- 
ways claim of immunity .... If, as it is contended, the Commis- 
sion is without jurisdiction, the Railway is as free to proceed with 
the construction as if the application had not been made and the 
Commission had not acted. Nothing done by the Commission can 
prejudice the Railway’s claim to immunity in any other proceed- 
ing. 1028 
Yet this dictum no longer carries much weight. It is tied up with 

the position of the court that a mere negative order of the Commis- 
sion is not subject to judicial review, which position has been over- 
ruled in Rochester Telephone Corporation v. United States.°* More- 
over, the case was decided before the Supreme Court developed the 
rule that facts bearing on the jurisdiction over the subject matter 
are capable of being res judicata to the same extent as other facts. 


No cases could be found which squarely support or repudiate the 
proposition that a particular jurisdictional fact determined by an 
administrative tribunal after contest can be res judicata, even in 
absence of judicial affirmance.1%* It is submitted that reason and 





*4 See Chicago, R.I.I. & P. Ry. v. Schendel, 270 U.S. 611, 623 (1926). 

1 280 US. 469 (1930). 

10 3d. at 476 (Italics supplied). 

78 307 U.S. 125 (1939). 

*4Tn some cases dicta support an extension of the judicial rule to admin- 
istrative decisions irrespective of whether they have been reviewed by courts. 
Sunshine Anthracite Coal Co. v. Adkins, 310 U.S. 381, 403 (1940), where the 
Court, citing Stoll v. Gottlieb, 305 U.S. 165 (1938), note 95 supra, said that 
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logic require the application of this part of the judicial doctrine to 
administrative decisions. There is no reason to attribute to an ad- 
ministrative decision from which no appeal has been taken a lesser 
effect than to one judicially affirmed on appeal. In either case the 
aggrieved party has the same opportunity to litigate these issues, and 
in either case the policy against collateral relitigation should prevail. 


Of course, the limitations to which this part of the judicial doc- 
trine is subject would extend also to administrative decisions. The 
fact that the administrative agency has taken jurisdiction may violate 
considerations of national concern as expressed or implied in federal 
law. Under such circumstances a countervailing strong policy may 
override the newly established doctrine of res judicata with respect 
to jurisdictional facts.? 


In the absence of such a countervailing policy, the Chicot County 
case’ goes even further by holding that a decision on the merits by 
a court which in rendering such a decision has silently assumed its 
jurisdiction of the subject matter, cannot be impeached for lack of 
such jurisdiction. At least this is true in situations in which the 
party who attempts to challenge the prior judgment has appeared 
before the court which rendered the decision. Possibly it is also 
true in situations in which the court had personal jurisdiction over 
such party, who accordingly had an opportunity to raise the jurisdic- 
tional issue. The same idea is expressed by Chief Justice Hughes 
in Jackson v. Irving Trust Co.,% as follows: “. . . whether a parti- 
cular [jurisdictional] issue was actually litigated is immaterial in 
view of the necessary conclusion that there was full opportunity to 
litigate it and that it was adjudicated by the decree.” 


It has been suggested that the same principle applies to adminis- 





the litigation before and determination by an administrative agency of a juris- 
dictional fact is res judicata. In this case, however, the administrative de- 
termination of the jurisdictional fact was, upon review, affirmed by the courts. 

See also Hoffman v. New York, New Haven & Hartford R.R., 74 F. (2d) 
227 (C.C.A. 2d, 1934), note 83 supra, and U.S. Fidelity & Guaranty Co. v. 
Taylor, 136 Md. 545, 110 Atl. 883 (1920). 

8 See Justice Black’s dictum in Kalb v. Feuerstein, 308 U.S. 433, 444 (1940) ; 
cf. United States v. United States Fidelity & Guaranty Co., 309 U.S. 506, 514 
(1940) where the court emphasizes that the desirable principle, that rights may 
be adequately vindicated through a single trial of an issue, may collide with other 
principles, such as the immunity of the sovereign from suit, and that the result 
always will depend on a proper balance of the importance of the principles 
involved. 

7 308 U.S. 371 (1940). 

761 Sup. Ct. 326, 330 (1941). 
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trative decisions.°° This suggestion, if correct, would, in the last 
analysis, discard the whole distinction between jurisdictional and 
other facts of subordinate importance.’ It would be improvident 
to attribute such revolutionary importance to the Chicot County case 
which dealt with the powers of a federal bankruptcy court and in 
which a combination of extraordinary circumstances appealed to the 
court. No other cases could be found which would support the rule 
of the Chicot County case as settled law in the judicial field.“ It 
is believed that no case has ever extended a like rule to an adminis- 
trative decision.141 This, however, does not mean that the sugges- 





*® See Boskey and Braucher, Jurisdiction and Collateral Attack: October 
Term, 1939, (1940) 40 Cor. L. Rev. 1006, 1013. 

If the suggestion correctly states the law, it would follow a fortiori that 
any jurisdictional defect is cured by actual litigation and determination. 

“° Cf. Teagan v. Schram, 110 F. (2d) 72 (C.C.A. 6th, 1940). Under Michi- 
gan law, a commissioner of claims appointed to pass on claims against the 
estate of a decedent has no jurisdiction over the claim of a national bank 
receiver for stockholders’ assessments made after the decedent’s death. His 
rejection of such claim was held void in a collateral proceeding, although the 
receiver himself had submitted the claim to the commissioner’s jurisdiction. 

™ The case of Taylor v. Robert Ramsay Co., 139 Md. 113, 114 Atl. 830 
(1921), cited by Boskey and Braucher, supra note 108, at 1013, in support of the 
suggestion made, may be explained on a more subtle basis. An action was 
brought by W, the widow of an employee, against D, the employer, and S, the 
employer’s insurance carrier, to recover on a compensation award, made by the 
state commission upon a finding that the deceased at the time of his injury was 
not engaged in maritime work nor employed on navigable waters. By the law 
of Maryland, this proceeding is not designed to review the correctness of the 
award, and any attack on the award is collateral. The defense, therefore, was 
that the commission was without jurisdiction, because the deceased, at the time 
of the accident, was engaged in a martitime occupation. The trial court directed 
a verdict for the defendants, on the ground that from the uncontradicted testi- 
mony it appeared that the deceased was engaged in a maritime occupation. The 
Court of Appeals reversed on the theory that the jurisdiction of the state board 
was not open to collateral attack under the circumstances of this case. What are 
these circumstances ? 

Before the principal case was decided, S had filed a bill in equity against W 
asking for an injunction against the further prosecution of the suit, upon the 
ground that the commission was mistaken as to the intrastate character of the 
deceased’s employment, and that this mistake entitled S to equitable relief from 
the award. A decree of the lower court sustaining W’s demurrer to this bill was 
affirmed and the bill was dismissed. United States Fidelity & Guaranty Co. v. 
Taylor, 136 Md. 545, 110 Atl. 883 (1920). 

Furthermore, S had petitioned the commission to annul and dismiss the 
award because of lack of jurisdiction. This petition also was dismissed and no 
appeal was taken from such dismissal. The proceeding in equity determined that 
there was no ground for equitable relief from the award and, under the doctrine 
of res judicata, barred all other grounds on which such relief might be sought. 
The issue of the commission’s jurisdiction was litigated and determined by the 
commission. The formal party to these proceedings was the insurer, but it seems 
likely that the employer was also bound as a party in interest. As to the converse 
situation, compare Roofing Co. v. Travelers Insurance Co., 300 Ill. 487, 133 N_E. 
259 (1921). 

Under these circumstances, the case cannot be said to be strong authority for 
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tion is not sound with respect to what the general rule, in the absence 
of extraordinary circumstances, ought to be. 


Doubtless it should be within the power of the legislature to pro- 
vide a remedy which takes care of all conceivable defects of a 
proceeding, including jurisdictional ones. A party properly notified 
of a proceeding should not be allowed to relitigate in a collateral pro- 
ceeding issues decided by an administrative tribunal, where the statu- 
tory remedy has not been seasonably invoked, even though it may 
be possible to find a jurisdictional defect. The Court of Appeals of 
the State of New York has, at least in tax cases, given full effect to 
an express,'!? and even to an implied, 1° intention of the legislature 
to afford such a remedy. It has held that even though the jurisdic- 
tional issue never has been raised in the administrative proceeding, 
the decision is immune from collateral attack on jurisdictional de- 
fects, whenever a party has not taken the statutory remedy. 


IV. WHEN Is AN ADMINISTRATIVE DEcISION Res Judicata? 


The basic function of the doctrine of res judicata is to preclude 
the parties from relitigating an issue or controversy already decided. 
As stated in part II, no problem of res judicata can arise in a judi- 
cial review of an administrative decision, or in a subsequent proceed- 
ing before the same administrative agency which has rendered the 
decision, as long as this agency has continuing jurisdiction over the 
controversy. As stated in part III, no question of res judicata can 
arise where in a subsequent proceeding the prior administrative de- 
cision is held null and void for lack of jurisdiction over the parties 
or the subject matter, because such a decision may be disregarded at 
any time and in any proceeding. 


Let us now assume that in a proceeding not designed for review 
of the administrative decision and not subject to the continuing con- 
trol of the rendering tribunal, one of the parties contends that the 
controversy or a material issue is no longer open to litigation on 
account of a prior determination by an administrative tribunal of the 





the proposition that the decision of an administrative tribunal on the merits 
cannot be impeached for lack of jurisdiction, even though the jurisdictional fact 
has never been litigated. 

“2NLY.C. & H.R. R. R. v. City of Yonkers, 238 N.Y. 165, 144 N.E. 490 
(1924). 

48 Oak Hill Country Club v. Town of Pittsford, 264 N.Y. 133, 190 N.E. 321 
(1934) ; Glendon v. City of New York, 276 N.Y. 329, 12 N.E. (2d) 428 (1938). 
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same controversy or issue. What are the tests of whether a prior 
administrative decision is res judicata? 

Where the parties rely on the prior judgment of a court as dis- 
tinguished from an administrative agency, the effects of res judicata 
attach merely by virtue of the fact that a court in the customary 
sense of the word has rendered the judgment. However, as to de- 
cisions of an administrative tribunal, something more than the pro- 
nouncement of an adjudication is necessary to preclude further 
litigation. For this reason Professor Griswold puts the same funda- 
mental question which is the topic of this part of our investigation : 
“What sort of decisions have that element of dignity which is essen- 
tial to make them the basis for a plea of res judicata in subsequent 
controversies ?”4* His answer is a distinction between administra- 
tive decisions which are “essentially judicial” and those which do not 
have this quality. On the other hand, the simple answer reached in 
this paper is that the legitimate intention of the legislature controls 
the extent to which res judicata effects attach to administrative de- 
cisions. Let us consider which approach is preferable. 


A. ANALYTICAL APPROACH 


Many courts, particularly state courts, when faced with this prob- 
lem, have taken what may be called the analytical approach. They 
have attempted to utilize the nature of the administrative decision as 
a criterion. If they have been willing to attach res judicata effects, 
they have characterized the nature of the action taken by an admin- 
istrative agency as “judicial” or “quasi-judicial”; if they have been 
ready to permit relitigation of a controversy or issue already decided, 
they have characterized such decision as “administrative”, “legisla- 
tive” or “executive”. It is believed that this attempted distinction is 
futile. No reliable tests are available by which to draw a distinction 
according to the nature of the administrative action. It is, therefore, 
not surprising that under substantially similar circumstances oppo- 
site results have been reached. 


Judicial action as contrasted with administrative or legislative 
action.—Statutes are not uncommon which require a party asserting 
a claim against a county to submit such claim to an administrative 
tribunal having power to allow or disallow it. In case of disallow- 
ance, the party may have the right of review by the courts. The 





™4 Griswold, Res Judicata in Federal Tax Cases (1937) 46 Yate L.J. 1320, 
1322. 
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problem is whether the action taken by such administrative tribunal 
binds the parties, at least after the period for appeal has elapsed. 
Under substantially similar statutes the courts have given opposite 
answers. 


The answers in the affirmative tell us that the board “acted as a 
quasi-judicial body,” and their decision was an adjudication of the 
claim, which is conclusive,'* while the answers in the negative state 
that such boards act in “an administrative capacity,” and that their 
finding is merely prima facie evidence of the claim. ™* 

These illustrations show that, in general, the characterization of 
the action taken by the administrative agency as judicial or adminis- 
trative is nothing more than an announcement of the result which 
has been reached upon considerations other than the nature of the 
action itself. “To differentiate the judicial from the administrative 
by an analysis of the operation performed in carrying out the two 
functions is, as a general proposition, a futile task.”""" This con- 
clusion holds true even if made for purposes other than investigating 
our problem." In the cases above mentioned provision was made 





** Colusa County v. De Jarnett, 55 Cal. 373 (1880) (board had allowed the 
claim); Board of Commissioners of Warren County v. Gregory, 42 Ind. 32 
(1873), followed in Maxwell v. Board of Commissioners of Fulton County, 119 
Ind. 20 (1888) (board rejected claim); Martin v. Board of Supervisors of Green 
County, 29 N.Y. 645 (1864) (claim was allowed); Brown v. Commissioners of 
Otoe County, 6 Neb. 111 (1877) (claim had been disallowed). 

™*Sudbury v. Board of Commissioners of Monroe County, 157 Ind. 446, 
62 N.E. 45 (1901) (claim had been allowed); Board of Commissioners of Allen 
County v. Trautman, 204 Ind. 362, 370, 184 N.E. 178, 181 (1933) (claim had 
been allowed); Board of County Commissioners of Atoka County v. Cypert, 
65 Okla. 168, 166 Pac. 195 (1917) (claim had been disallowed). 

Cf. District of Columbia v. Cluss, 103 U.S. 705, 706 (1880): “The board was 
not a judicial body, whose action was final; it exercised little more than the 
functions of an accountant. ... Its action either way left the matter open to 
contest in the courts.” 

“* Brown, Administrative Commissions and the Judicial Power (1935) 19 
Munn. L.Rev. 261, 275. 

™* The approach criticized has also been taken by the courts for the solution 
of related problems, again with the result that the real issues have been ignored. 
Thus, where a party was indicted for having sold lightning rods without the 
required license and attempted to relitigate the correctness of the administrative 
decision denying such a license, the court rejected the argument on the ground 
that the duty imposed on the commissioner was “judicial in its nature” and 
therefore not subject to collateral attack. State v. Stevens, 78 N.H. 268, 99 Atl. 
723 (1916). In an action brought by the state to enjoin the defendant from 
obstructing the agents of the state from applying the tuberculin test to de- 
fendant’s cattle, the court used exactly the same language in overruling the 
defendant’s attempt to relitigate the correctness of the decision of the department 
of agriculture subjecting defendant’s cattle to the test. State ex rel. Sorensen v. 
Knudtsen, 121 Neb. 270, 236 N.W. 696 (1931). In both cases, the attempt to 
relitigate the issues decided by the administrative agency was made in a collateral 
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for a hearing before the administrative boards, the procedures in- 

volved in the conflicting cases were virtually identical, and an appeal 

could be taken by the aggrieved party to the courts.4® Nonetheless, 
| the results were conflicting. 


In many cases it has been held that res judicata effects cannot 
attach to decisions made by administrative bodies because such deci- 
sions are legislative in nature. It is manifest that legislative enact- 
ments cannot be res judicata. The reason is obvious: res judicata 
operates on the parties to a proceeding; no such parties exist, at 
least in general, with respect to legislative proceedings ; moreover, the 
power of the legislature to repeal its own acts is well established and, 
in general, such power can not be diminished by act of the legisla- 
ture.12° No room, therefore, is left for the doctrine to operate. The 
serious problem is whether such legislative action can be taken by 
bodies other than legislative bodies. 

Under the decisions of the Supreme Court the rule is settled that 
rate fixing orders of an administrative commission are legislative in 
nature, and, therefore, not capable of being res judicata. Since this 
problem goes to the heart of the administrative process, it is worth 
close consideration. This doctrine and its outgrowth is one of the 
factors which render it nearly impossible to achieve certainty in the 
field of administrative law. 





The leading case is Prentis v. Atlantic Coast Line Co. A rail- 
road corporation brought an equity bill in a federal court to enjoin 


the members of the Virginia State Corporation Commission from 
enforcing its order fixing passenger rates. The defendants inter- 
posed two defenses: (a) that the proceedings before the commission 
are proceedings in a state court which the federal courts are forbid- 
den to enjoin; and (b) that the decision of the commission, unless 
reversed or modified upon appeal, makes the legality of the rates 





proceeding, and it would have been sufficient for the court to point out that it 
had no jurisdiction to grant a license or to determine whether or not defendant’s 
cattle were subject to the test. But even if we assume such a jurisdiction, the 
real issue was not the nature of the administrative decision, but the effects which 
the legislature intended to give it. 

** The county itself could not appeal, if the board allowed the claim against 
the county. It may be that this difference affected the courts which denied the 
effect of res judicata to the board’s decision, on the theory that the binding 
efiects of an adjudication must be mutual in every respect. Sudbury v. Com- 
missioner, 157 Ind. 446, 62 N.E. 45 (1901). This dishamrony, if it be material, 
can have no bearing on the nature of the administrative action. 

Stone v. Mississippi, 101 U.S. 814 (1880). Retroactive legislation raises 
different problems. 

42211 US. 210 (1908). 
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res judicata. We are interested presently only in the second defense. 
Justice Holmes, speaking for the majority of the court, repudiated, 
by way of dictum, the theory of the defendants. The essence of his 
analysis is that “a judicial inquiry investigates, declares and enforces 
liabilities as they stand on present or past facts and under laws sup- 


posed already to exist. .. . Legislation on the other hand looks to 
the future and changes existing conditions by making a new rule to 
be applied thereafter. . . . The establishment of a rate is the making 


of a rule for the future, and therefore is an act legislative not judi- 
cial in kind. . . .” 


This language has been cited again and again in cases dealing 
with our problem; the theory has been adopted nearly universally in 
this country. Yet, under modern conditions it is untenable. 


First, it is not correct to say that judicial determinations are al- 
ways made on present or past facts and are never prospective. An 
equity decree imposing upon a husband the liability of making future 
payments is no less prospective than a rate order, and the court very 
properly will consider not only the present assets and the past income 
of the husband, but also his chances of earning money in the future. 
Moreover, under the doctrine of stare decisis, courts lay down rules 
looking to the future and regulating future conduct. 


Secondly, it is incorrect to say that a rate order is not made under 
a law supposed already to exist. The common law required rates to 
be reasonable, and this rule was sufficient to enable the courts to give 
reparation to a shipper who had paid excessive rates. The reason 
it was difficult or impossible for a shipper to obtain, in advance of 
payment and shipment, a judicial determination of what constituted 
a reasonable rate was not the lack of an existing rule of law, but the 
hostility on part of the courts to rendering declaratory judgments, i.e. 
toward deciding a case at an earlier stage than customary. The courts 
were not ready to find the prerequisites of a suit in equity, namely 
irreparable injury or lack of an adequate remedy at law. It is, how- 
ever, interesting to note that Justice Holmes, as Chief Justice of the 
Supreme Judicial Court of Massachusetts, overruled the defendant 
water company’s demurrer to a petition filed by the selectmen of a 
town. The prayer of this petition was that the court should fix rea- 
sonable water rates,!** pursuant to a statutory authorization. 





™ Janvrin et al., Petitioners, 174 Mass. 514, 55 N.E. 381 (1899). 
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Justice Holmes speaking for the Massachusetts court emphasized 
that the statute “does not undertake merely to make of the court a 
commission to determine what rule shall govern people who are not 
yet in relation to each other, and who may elect to enter or not to 
enter into relations as they may or may not like the rule” which the 
court lays down. His test is whether the “rates concern interests 
actually and legitimately before the court.” The distinction is a 
tenuous one; on principle and in substance, the action of a commis- 
sion which, at the complaint of an aggrieved shipper or even upon 
its own motion, fixes reasonable rates cannot be distinguished from 
the action of the court in the Massachusetts case. The suit in this 
case was a class suit, and the judgment, by well settled principles, 
benefits and binds all members of the class whether they are formal 
parties to the proceeding or not. No reason appears why the same 
principle should not apply to proceedings before the commission, 
whether instituted by the commission upon its own motion or at the 
application of a complainant shipper, provided the class as such had 
a common interest and was adequately represented before the com- 
mission.178 

The court was perhaps not fully aware that it was facing a cross- 
road when it put the decision of the Prentis case on a distinction be- 
tween legislative and judicial functions of an administrative tribunal. 
Many troublesome problems could have been avoided if the court 
had adopted the point of view of Chief Justice Fuller who could “not 
see why the reasonableness and justness of a rate may not be judi- 
cially inquired into and judicially determined at the time of fixing 
the rate, a9 well as afterwards.”?** 

It is not material here whether the result reached in the Prentis 
case is sound or unsound. The problem is whether the method by 
which the court arrived at its conclusion is sound. It is submitted 
that the conclusion cannot be supported by the purported distinction 
between the legislative and judicial nature of the administrative ac- 
tion.’ Legislative bodies always have indulged in actions which 
under Justice Holmes’ definition are judicial in nature,!** and courts 





%8 Chamber of Commerce v. Federal Trade Commission, 13 F. (2d) 673 
(C.C.A. 8th, 1926), and compare Fep. Rutes Civ. Proc., § 23 (a). 

™ 211 US. 210, 237 (dissenting opinion). 

™ The result may be justified on other considerations. It may be that so 
many persons with divergent interests were affected as to prevent adequate 
representation by the parties present. 

** Maynard v. Hill, 125 U.S. 190 (1888); Paramino Lumber Co. v. Marshall, 
309 U.S. 370 (1940) (Congress by private bill granted a new trial in a workmen’s 
compensation proceeding after final award was made). 
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are used to promulgating rules of procedure, an action, which by the 
same tests, is strictly legislative in character. 

The sterility of this distinction has been evidenced by the con- 
fusion in its application.’**7 The same action of an administrative 
body has been termed judicial or legislative according to what has 
been thought to be the desirable result. Thus the power of an ad- 
ministrative agency to grant or revoke a license, which has been 
labeled “judicial,”** also has been said to be “legislative.”’12°* 





™" Moreover, the collateral results which flow from Justice Holmes’ approach 
are most unfortunate. 

Originally, the delegation of legislative or judicial power was often held 
unconstitutional as a violation of the doctrine of separation of powers and its 
concomitant that “delegata potestas non potest delegari.” The true reason for 
this hostility against administrative tribunals was a fear of arbitrary action on 
the part of the administrative body. Some courts have felt that such protection 
from arbitrary action can be obtained by testing the constitutionality of delega- 
tion, not by a fruitless effort to distinguish concepts such as delegable “quasi- 
legislative” and “quasi-judicial” duties from strictly “legislative” and _ strictly 
“judicial” duties, but by requiring primarily provisions for a proper judicial 
review of administrative determinations. Borgnis v. Falk Co., 147 Wis. 327, 133 
N.W. 209 (1911). The unfortunate result of the Prentis theory is that the 
greater the scope of the judicial review which the delegating statute provides, 
the greater is the likelihood that the court will be said to exercise a legislative 
duty, with the result that its decisions cannot be reviewed by the Supreme Court 
of the United States, and with the further result that they cannot be res judicata. 
If, however, contrary to the original rationale for the courts’ fighting against 
delegations of such powers, the scope of review is limited to the ordinary tasks 
of judicial review, those decisions of the state courts are res judicata and the 
issues decided cannot be relitigated before a federal court, even if they concern 
constitutional rights. See cases cited in notes 98 and 100 supra. 

%* See cases cited in note 118 Supra. 

2” See Porter v. Investor’s Syndicate, 286 U.S. 461, 468 (1932). 

* The concluding portion of this article will appear in the March issue. Ed. 
note. 
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WORK OF THE WISCONSIN SUPREME COURT 
FOR THE 
AUGUST 1940 AND JANUARY 1941 TERMS* 


I. 


STATISTICAL SURVEY 
Martin M. Votz 


Although the printed calendars prepared by the clerk of the 
Supreme Court for the August 1940 and January 1941 terms listed 
only 400 civil and criminal cases, an additional 24 cases were added 
to the calendars by motion or under Rule 22, making a total of 424 
cases, or 23 more than for the August 1939 and January 1940 terms, 
but 34 below the average number of cases on the August and January 
calendars from 1933 to the present. It was fortunate for the court 
that the volume of work was appreciably below average as the grave 
illness of Justice Nelson allowed him to sit in only a few cases. 


Table I showing the disposition of cases for the August 1940 and 
January 1941 terms, shows that only 331, or 78 per cent, of the 
calendar cases were actually decided by the court, and that the re- 
maining 93, or 22 per cent, were continued, dismissed or affirmed or 
reversed by stipulation or by the court pursuant to its rules. Of the 
331 cases actually decided about 56 per cent were completely affirmed 
and about 31 per cent completely reversed. The rest were affirmed 
in part, reversed in part, modified or were original actions. Under 
Rule 64 the court affirmed without opinion 50, or 15 per cent of the 
cases actually decided. Since 76 of the 331 cases actually decided 
were decided without opinion or in connection with other cases, the 








* Because annual surveys, in the “Work of The Supreme Court”, of every 
field of law do not afford sufficient opportunity to perceive trends or develop- 
ments, and because many fields produce few if any significant cases in 2 particular 
year, the Editors have decided to cover only five fields of law this year. The plan 
projected is to treat another five fields next year covering the cases for a two 
year span, and a third group the following year. Thereafter, if the plan proves 
satisfactory to future Editors, writers, and subscribers, each field will be written 
up on an average of once every three years in an attempt to trace only the 
significant developments of that period. Student case notes would give more 
timely coverage on important cases. Comment from Review readers on this plan 
will be appreciated and will no doubt influence the decision of future Editors on 
the matter. 
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justices combined wrote 255 opinions. During the August 1939 and 
January 1940 terms when the calendars consisted of 23 less cases, 
the justices wrote 23 more opinions. This demonstrates that the 
actual number of cases on the calendars does not necessarily reflect 
the volume of court work as the number of cases disposed of without 
opinion varies somewhat from year to year. 


Since Justice Nelson wrote only 5 opinions, each of the other 
six justices wrote an average of 41.7 opinions, or 3.5 opinions more 
than during the 1939-40 terms but 2.9 opinions less than the average 
number written from 1933 to the present. Chief Justice Rosen- 
berry as in 1939-40 wrote the greatest number of opinions and Jus- 
tice Fowler as in past years led in the number of written dissenting 
opinions. 

Of the 101 cases reversed, 17 were remanded for a new trial, 
26 remanded with directions to the trial court to dismiss the action 
or proceeding, and 24 remanded for further proceedings according 
to law or in accordance with the court’s opinion. The court exer- 
cised its original jurisdiction in two instances and refused to exer- 
cize it on two other occasions. 

The 46 automobile accident cases again bulked large in the court 
calendar but this was a decided drop from the previous two terms 
when 60 cases fell under this classification. However, the most strik- 
ing change to occur in 1940-41 over 1939-40 was the sharp drop in 
workmen’s compensation cases from 23 to 7. During the last decade 
workmen’s compensation cases and automobile accident cases have 
furnished on the average about 20 per cent of all the cases on the 
calendar. Twenty eight cases were disposed of on practice or pro- 
cedural grounds as compared with 19 in 1939-40. The number of 
cases involving banks and banking dropped from 11 in 1939-40 to 1 
in 1940-41, another striking change. As usual probate, taxation, 
criminal law, insurance, contracts, creditors rights and real property 
cases comprised the bulk of the remainder of the calendar cases. 

















TABLE I 
DisposaL OF LiriGATION* 
Affirmed with opinion 135 
I TUS GI, ainsscatesnsckicencicctsseiccsitasesomenesnacntescstcsicantsasstetuinscscnccssnevesnosesens 50 
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Writ of prohibition denied 





Bi 





Writ of mandamus granted 





Writ of error dismissed 





Original action of habeas corpus 





Motion for injunction during pendency of appeal denied 





Remanded from United States Supreme Court 





Question certified to court 





Resignation of attorney accepted 





License to practice law suspended 





Mction to dismiss appeal denied on hearing 





Appeal dismissed on hearing 





Continued over term by stipulation 





Continued over term 





Appeal dismissed on motion 





Appeal dismissed by stipulation 





Judgment reversed by stipulation 





Judgment affirmed on motion of respondent (Rule 33) 





Total 


os wren 
Pie a eee 





424 


* This table shows the disposition of the cases comprising the August 1940 
and January 1941 terms. Each case is listed only once. Motions for rehearing 


are not included. 


TABLE I? 
Affirmed in part, reversed in part 





Modified and as modified affirmed 


— 
aw 





Remanded with directions to /for 
Set aside award or order of Industrial Comm. 





Overrule demurrer to complaint 





Sustain demurrer to complaint 





I SE parensthaksasssscasadntnsnisieasabipennisoeien 





Dismiss complaint, petition or claim 


SS ee 





Discharge guardian and restore property 





Reinstate the action 


mem Ast ee WD 





Further proceedings according to law 





Further proceedings in accordance with opinion 





Enter judgment for plaintiff or relator 





Discharge the defendant Hoy 





Affirm judgment or order of civil court 





Enter judgment on counterclaim 





Enter judgment in accordance with opinion 





Enter judgment confirming Wis. Real Estate Brokers’ Board 
Allow setoff 





Affirm order of Public Service Commission 





Set aside order of Public Service Commission 





Enter writ as prayed for 





Deny motion to quash writ 





Dismiss cross complaint 





Remand record to Tax Commission 





Quash writ of mandamus 
Set aside order of appeal board 








Grant appellant’s motion 





Total 





*In some cases two or more distinct directions are given. Every such direc- 
tion is included in this compilation. In other instances where actions were 
consolidated for argument, one direction may dispose of several cases. 
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* Cases in which there was a motion for rehearing are listed but once. 
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TABLE Iv‘ 
Topical ANALYSIS OF OPINIONS 
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yt | Se a wm wi na a Sf 2 on 
Automobile Accidents .... & -2 #&28 2 
Banks and banking ............ccccsssssssse 1 ae 
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bills and Notes 1 sat 
Civil Service ite ia aa 1 
Condemnation eee a ee ae aide ‘am 
Constitutional Law  .......ccccccccscccsscscsces B. Bae ae 2 2 nis 
Contracts s 2 8 2 2 1 
Corporations ish : or 1 
Creditors rights ae ae a eee: 
Criminal Law 3 1 2 3 3 1 3 
Equity ii » 4 ion 
Evidence 1 a 1 
Fraud sie S sn, se 
Guardians 2 1 2 
DD. sinsiestnscnionsimannnnriciincinaniiniaies 1 seh. ete 
Indians oie a a | 
Insane persons S wt BD RY uso 
Insurance 23 @ zs 8.2 
Intoxicants sa 1 
Labor relations 2 2 _ 
Landlord and tenant ...........ssesceseeeees sa 2 
Licenses sie 2 
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Master and Servant ...........cscssssseesees Se aes sei 
Milk regulation a a 1 1 ie 
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Personal property ........0.cscscssscssssssesees ‘ent 
Persons 1 1 
Physicians and surgeons sea’. ina Sale” sada” "Vlas mee 
Practice and procedure oe 2. & 2&2 & 4 
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Real property ie ae 2 1 
Religious societies ak a 1 
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Statutory construction  ..........cccsse S Oh. Pee ot sie 
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Torts on 1 1 —s 
Trusts “a. See 1 
Unemployment Compensation ........ oo ee 
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‘Dissenting opinions are not included in this table. 
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TABLE V 
DIssENTS 
Concurrence in 
Dissenting Opinion 
With Without Written by Other 
Opinion Opinion Justice Total 

Rosenberry, C. J. .... ‘ida 1 1 

diguiiniaiintainene 5 1 6 

saasessenpaiaitiniaan 1 5 1 7 

se dieaeenimamiinn poe 1 1 

‘nmanne 1 pon 1 

pit a ‘I 2 2 "5 

eneneem 8 7 6 21 

TABLE VI 
Disposition oF Motions For REHEARING 
II IE I 1 siscins sidan tntansiincimnabitmapheninioninieenl 36 
I I II a sccrsitcnsntinessonnenipenstnncsnsesinonnenscniin 10 
Motion denied without costs with opinion a 2 
Motion denied with costs with opinion 2 
Total 50 
II. 
EVIDENCE 


Gorpon SINYKIN 
A. Presumptions 


The question whether presumptions are evidence has been the 
subject of much conflict among the authorities. The prevailing view 
is that a presumption merely affects the burden of going forward 
with the evidence and disappears when any evidence is introduced to 
rebut it. However, some authorities hold that a presumption has 
evidentiary weight and probative value in itself which the jury may 
weigh against the rebutting evidence.’ Conflicting decisions com- 
monly arise in the same jurisdiction, perhaps because neither rule is 
adequate for all cases. 

In Hanson v. Engebretson® the court applied the former rule. 
The plaintiff, in order to hold the owner of a car liable for wrong- 





*See Gausewitz, Work of the Wisconsin Supreme Court—Evidence 1939 
Wis. L. Rev. 49-51; 1 Jones, Evmence (4th ed. 1938) 182-184. 
* 237 Wis. 126, 294 N.W. 817 (1941). 
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ful death, relied upon the presumption that the driver was the agent 
of the owner and was driving the car within the scope of his em- 
ployment.* The court decided, however, that the presumption had 
been rebutted and that its effect merely was to force the owner to go 
forward with his proof as to the facts. When the evidence as to 
these facts was produced, it said, the plaintiff had the burden to 
establish that the driver was within the scope of his employment. 

Then the court declared that in any event the presumption of 
agency did not apply in this case. The reason for the presumption, 
it explained, is that while it is frequently difficult for the plaintiff to 
obtain proof on the question of agency or employment, the matter 
is peculiarly within the knowledge of the defendant.* Here the plain- 
tiff prevented the defendants from showing the purpose of the de- 
ceased’s presence in the car by objecting to testimony of the defend- 
ant driver (the only possible source of proving the fact) as to con- 
versations or transactions with the deceased under Section 325.16. 
Although the statute did not prohibit the plaintiff from examining 
the driver as to these facts, she refused to do so. Therefore, the 
court said, the reason for the rule failed and the presumption did not 
apply. 

For the same reason the court refused to give effect to another 
presumption invoked by the plaintiff, namely, that the servant did 
not violate his duty to refrain from taking a guest into the car. The 
plaintiff could not thus close the door to the only source of such 
proof open to the defendants, fail to present proof herself, and sup- 
port her case merely by a presumption.® “Presumptions,” the court 
said, “are applied to compel the production of evidence, if any exists, 
not to exclude its production. This is done in furtherance of the 
administration of justice, not to thwart it.’”’® 

While language in the Hanson case indicated adherence to the 
rule that presumptions merely regulate the burden of going forward 
with the evidence, in Estate of Rasmussen’ a presumption was as- 
signed evidentiary weight although it appeared that rebutting proof 
was given. The question was whether various notes were given 





*Comment (1941) Wis. L. Rev. 521. 

* Enea v. Pfister, 180 Wis. 329, 192 N.W. 1018 (1923). 

5A party can base his case entirely upon a proper presumption if it is not 
rebutted, but here the court undoubtedly meant that no presumption existed in 
the first place. 

* Hanson v. Engebretson, 237 Wis. 126, 133, 294 N.W. 817, 820 (1941). 
*238 Wis. 334, 298 N.W. 172 (1941). 








50 WISCONSIN LAW REVIEW [Vol. 1942 


without consideration. Although the court found occasion for doubt, 
it held there was sufficient proof of consideration as to two of the 
notes, when considered in connection with the presumption of con- 
sideration arising under Section 116.29, Wisconsin Statutes. Thus, 
it apparently gave probative value to the statutory presumption of 
consideration.® 

As to two other notes which were given, the court held the evi- 
dence insufficient and of no probative value to establish considera- 
tion. Here, however, it did not mention the presumption of con- 
sideration under Section 116.29. 4 

In Boynton Cab Co. v. Giese® the court held that under Sections 
108.02 (18) and 108.09 (1), Wisconsin Statutes, 1937, a person who 
is otherwise eligible for unemployment compensation benefits, is 
deemed eligible unless the employer in rejecting the claim asserts 
some valid reason because of which the employee is disqualified. As 
a result of these statutory provisions, a prima facie case existed in 
favor of the worker, and the burden of proof was upon the employer 
to establish the matters asserted in rejection of the claim. If the 
statutes cited merely raised a presumption, it would seem that the 
employer could shift the burden of proof back to the claimant by in- 
troducing rebutting evidence. Apparently, however, the court con- 
sidered that these statutes imposed a definite, continuous burden of 
proof upon the employer. 

Various other presumptions were considered in cases arising dur- 
ing the past two terms of court. In Weber v. Barrett™ the plaintiff 
relied upon the familiar presumption that a deceased person has exer- 
cised due care for his own safety. Here the presumption was rebutted 
by evidence to the contrary, and the court found as a matter of law 
that the deceased’s negligence was the sole proximate cause of the 
accident. 


In several instances the court applied the well recognized pre- 
sumption of the regularity of official acts and proceedings.“ In 
School District v. Callahan™ it gave effect to this presumption in 
considering the validity of orders of the State Superintendent of 
Public Instruction for the alteration and consolidation of school dis- 





* Estate of Flierl, 225 Wis. 493, 274 N.W. 422 (1937) is a similar case and 
holding. 
* 237 Wis. 237, 296 N.W. 630 (1941). 
* 238 Wis. 50, 298 N.W. 53 (1941). 
"2 ¢ 5. 200. 
237 Wis. 560, 297 N.W. 407 (1941). 
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tricts. Similarly, the presumption was applied to a hearing before 
the Bureau of Personnel, in State ex rel. Fess v. MacKenzie. 

In Buchanan v. Wolfinger™* the court declared that the presump- 
tion of regularity cannot remedy a jurisdictional defect in proceed- 
ings to lay out a town highway.® It pointed out that there must be 
an exact compliance with the requirements of the statute to secure 
and retain jurisdiction. 


B. Admissions—72-Hour Statute 


The common law rule governing the use of admissions in per- 
sonal injury actions has been limited in Wisconsin by statute. Sec- 
tion 325.28 provides: 


In actions for damages caused by personal injury, no state- 
ment made or writing signed by the injured person within 
seventy-two hours of the time the injury happened or accident 
occurred, shall be received in evidence unless such evidence would 
be admissible as part of the res gestae. 


Although the prohibition of the statute seems all inclusive, our Su- 
preme Court has permitted the introduction of such statements, not 
part of the res gestae, in some circumstances. 

For example, in Kirsch v. Pomisal'* the court held that state- 
ments made by the plaintiff to a traffic officer and to a disinterested 
acquaintance within 72 hours of his accident, were admissible against 
the plaintiff. The plaintiff contended that Section 325.28 is an abso- 
lute bar to any statements made by an injured party within the 
statutory time limit, unless they are part of the res gestae. The court 
flatly rejected this argument, saying that the statements were made 
to disinterested persons and that the statute was intended to exclude 
only statements procured for purposes of defense and obtained so 
shortly after the accident that the injured person’s physical and 
mental condition might prevent him from safeguarding his rights. 

The same construction of the 72-hour statute was applied in 
Hoffman v. Labutzke.* Here, however, a statement made by the 
decedent was offered by the plaintiff administrator in an action 





8 236 Wis. 602, 296 N.W. 61 (1941). 
“237 Wis. 652, 298 N.W. 176 (1941). 
5 See also, Schroeder v. Klipp, 120 Wis. 245, 97 N.W. 909 (1904); Williams 
v. Giblin, 86 Wis. 147, 56 N.W. 645 (1893). 
26 236 Wis. 264, 294 N.W. 865 (1940). 
17238 Wis. 164, 298 N.W. 583 (1941). 
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against the driver of an automobile and his insurer for the death of 
the decedent, a passenger. The defendant driver claimed that he 
was crowded off the highway by an approaching car. His insurance 
carrier, however, contended that there was no approaching car, and 
that the driver wilfully misrepresented the facts, thereby breaching 
the cooperation provisions of the policy and absolving the insurer 
from liability. 


At the trial the plaintiff offered to prove that shortly after the 
accident the deceased told a disinterested person the accident was 
caused by an approaching car which crowded the automobile in which 
he was riding off the road.4® Counsel for the insurance carrier ob- 
jected on the grounds the statement was made within 72 hours of 
the accident and was not an admission because it constituted a self- 
serving declaration. The lower court sustained the objection, but on 
appeal the Supreme Court held this testimony should have been re- 
ceived. 


As in the Kirsch case, the higher court said that Section 325.28 
did not apply because the witness was a disinterested person and the 
statement was not procured for defensive purposes. It was an ad- 
mission because it tended to exonerate the driver from negligence and 
would prejudice the plaintiff in any action against the driver and his 
insurance carrier. It added, also, that the statement could not pos- 
sibly be a self-serving declaration.!® 


The interpretation of Section 325.28 by the court in the Kirsch 
and /offman cases is consistent with prior decisions.2° The court 
previously has held the statute inapplicable to a settlement agreement 
reached and a written release given on the day of the injury.” More- 
over, it has said that the act does not bar statements made by a de- 





“This statement would have corroborated the testimony of the defendant 
driver and negatived negligence on his part. However, the plaintiff's purpose in 
offering it was to hold the insurance carrier on its liability policy and prevent it 
from relying on the alleged failure of cooperation by the insured. 

” The statement was not self-serving at the time it was made, as against the 
insurer, because there was then no issue of non-cooperation. 

* Zastrow v. Schaumburger, 210 Wis. 116, 245 N.W. 202 (1932); Buckland 
v. Chicago, St. P.. M. & O. Ry., 160 Wis. 484, 152 N.W. 289 (1915). In Dixon v. 
Russell, 156 Wis. 161, 145 N.W. 761 (1941) statements of the plaintiff immedi- 
ately after an injury and while leaving the scene of the accident were held 
admissible as part of the res gestae. 

™ Buckland v. Chicago, St. P.. M. & O. Ry., 160 Wis. 484, 152 N.W. 289 
(1915). The court held that the statute was intended to exclude only state- 
ments made against interest, citing the title to the original act. Laws of 1911, 
c. 123. 
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fendant also injured in the accident but applies only to the plaintiff.2* 
Not only has it been the tendency of the court in these earlier cases 
to restrict the application of the statute, but the decisions of the past 
year further limit its operation. 


The construction placed on the 72-hour statute in the Kirsch and 
Hoffman cases may be open to some question. The statute seems 
clear and unambiguous. It refers to all statements made by an in- 
jured person and contains no limitations in, its terms as to the pur- 
pose for which they are obtained or the witness to whom they are 
made. 


The Supreme Court has said that the legislative purpose was to 
safeguard the injured person from aggressive investigators who are 
on the spot to obtain damaging admissions for defense evidence. 
However, if it is proper to consider the legislative intention when 
there is no apparent ambiguity, the, position well might be taken that 
the broad language of the act indicates a larger purpose, namely, to 
protect the injured person because of his physical or mental condi- 
tion and, therefore, to exclude all statements made by him so shortly 
after the accident that his faculties might be impaired,”* regardless 
of whether they are made to a disinterested party, an insurance in- 
vestigator, or to any other person. The statute specifically excepts 
from its application statements within the res gestae,** and the in- 
tention or room for: further limitation is not at all clear. 


C. Parol Evidence 


In Zbikowski v. Straz** the plaintiff sued for the balance of the 
purchase price of a phonograph. He offered to show by parol evi- 
dence that he was in fact the contracting seller instead of another 
party named in the instrument of sale. The Supreme Court sustained 
the lower court in refusing such evidence, saying that it contradicted 
the written contract and that the plaintiff’s proper remedy was to 
seek reformation of the contract on the ground of mutual mistake. 





* Zastrow v. Schaumburger, 210 Wis. 116, 245 N.W. 202 (1932). Under this 
rule, however, the defendant should receive the protection of the statute as to his 
statements, if he files a counterclaim or cross-complaint. 

* The court mentions this purpose in the cases, but limits it to statements 
procured for defense evidence only. 

*The reason for the exception undoubtedly lies in the inherent trustworthi- 
ness of res gestae statements. The spontaneity of such utterances is deemed to 
preclude contrivance, deliberation, design, or fabrication. 

5 236 Wis. 462, 295 N.W. 777 (1941). 
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The court’s application of the parol evidence rule here is con- 
sistent with several previous Wisconsin cases.2® In other cases the 
court has permitted the use of parol evidence to show mistake in an 
action at law, thus eliminating the necessity for reformation of the 
instrument.?” In these instances, however, the court pointed out that 
the mistake was merely an obvious clerical error. 


In other jurisdictions there is a sharp conflict on the question, 
some holding that parol evidence of mistake is admissible only in 
equity, as in a case for reformation, and others permitting such evi- 
dence in both actions at law'and suits in equity.22 The rule of the 
iatter cases, it has been claimed, is in keeping with the tendency to 
abolish the distinctions between law and equity.2® On the other 
hand, it has been said the problem is one of pleading rather than of 
evidence, parol evidence always being admissible in equity to reform 
or cancel a contract on the ground of mistake.*° 


In Bahr v. Evangelical Lutheran St. John’s Society*' the question 
arose as to whether a mortgage given by a church council was to 
cover only the parsonage or both the parsonage and church property. 
The secretary’s minutes of the congregation meeting merely stated 
that the church council was authorized to prepare “all the papers” 
for the transaction and did not mention specific property to be mort- 
gaged. The lower court permitted the president and secretary to 
testify that the congregation intended to include both types of pro- 
perty in the mortgage. In sustaining the trial court’s ruling, the 
Supreme Court admitted the parol evidence because it did not contra- 
dict the secretary’s minutes and because the minutes obviously were 
incomplete. 


In Lisbon Town Fire Ins. Co. v. Tracy®* the court sanctioned 
the introduction of testimony by the president of an insurance cor- 
poration verifying the passage of a resolution which levied an assess- 
ment against policyholders. It pointed out that such parol evidence 





™*Rathmann v. Schwanz, 170 Wis. 459, 175 N.W. 812 (1920); Weston v. 
McMillan, 42 Wis. 567 (1877). See also, Elofrson v. Lindsay, 90 Wis. 203, 63 
N.W. 89 (1895). 

™ Dunville v. Industrial Commission, 228 Wis. 86, 279 N.W. 695 (1938) ; 
Cleveland v. Burnham, 64 Wis. 347, 25 N.W. 407 (1885). 

22 C.J. 1224-1225, 1245; 10 R.C.L. 1056-1057; 2 Jones, Evmence (4th ed. 
1938) 831-834. 

* 22 C.J. 1225; Wrs. Star. (1939) § 260.08. 

*2 Jones, Evmence (4th ed. 1938) 833. 

™ 236 Wis. 490, 295 N.W. 700 (1941). 

* 236 Wis. 651, 296 N.W. 126 (1941). 
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was in corroboration, and not in contradiction, of the corporate minu- 
tes, citing Huebner v. Advance Refrigerator Co.** 


From the above cases it is clear that the Wisconsin court applies 
the parol evidence rule to corporate minutes in the same way as to 
contractual writings. In other states there is a considerable conflict 
of authority as to the admissibility of parol evidence to change, vary, 
or contradict the records of corporate meetings.** 

A well established exception to the general rule is that parol evi- 
dence may be introduced to prove fraudulent representations induc- 
ing a contract.*° Evidence for such purpose usually is offered to 
rescind or vitiate the agreement. However, in Morse Chain Co. v. 
T. W. Meiklejohn, Inc.** the Supreme Court reversed the lower 
court and held that such evidence also was admissible where the de- 
fendant affirmed the contract and in a counterclaim alleged a cause 
of action for breach of contract and another for fraudulent repre- 
sentations inducing it. An integration clause that the contract con- 
stituted the entire agreement and that there were no oral or implied 
agreements or warranties did not exclude parol evidence of fraud.** 
The decision of the court, permitting the use of parol evidence to 
establish an action for fraud or deceit inducing a contract, seems 
entirely correct both in logic and policy.** 


D. Evidence of Other Offenses 


It is an elementary rule that evidence of! a wholly different of- 
fense, unconnected with the crime charged against a defendant, is 
inadmissible.*® However, this general rule is subject to a number 
of exceptions.” 

In Stockman v. State*! two defendants were convicted of extort- 
ing money from a tavern keeper. The trial court permitted the state, 
over objection, to cross-examine Mrs. Klemp, one of the defendants, 
as to alleged false reports of income made to the county welfare 





* 200 Wis. 233, 227 N.W. 868 (1929). 

*Note (1930) 66 A.L.R. 1338; 20 Am. Jur. 971; 22 C.J. 1088. 

*2 Jones, Evipence (4th ed. 1938) 825-829; 22 C.J. 1215-1220; 10 R.C.L. 
1058-1060. 

* 237 Wis. 383, 296 N.W. 106 (1941). 

* Accord: Jones v. Brandt, 173 Wis. 539, 181 N.W. 813 (1921). 

* Wulfers v. E.W. Clark Motor Co., 177 Wis. 497, 188 N.W. 652 (1922); 
Bank of Evansville v. Kurth, 167 Wis. 43, 166 N.W. 658 (1918). 
* 1 Jones, Evipence (4th ed. 1938) 255-256. 
#22 C.J.S. 1084, 1089-1112. 
“ 236 Wis. 27, 293 N.W. 923 (1940). 
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department. This was error, the Supreme Court held, because it 
introduced evidence of an entirely separate, independent offense. As 
the court pointed out, it was prejudicial not only to Mrs. Klemp but 
also to the other defendant. 


An exception to the general rule of evidence as to other crimes 
is illustrated by Herde v. State.4* Here the defendant was convicted 
of murder for a killing which occurred while he and a companion 
were fleeing from the scene of a robbery in an automobile. Error 
was assigned because the owner of ‘the car was permitted to testify 
that it was his car and that it was taken from him in an armed holdup 
committed by the defendant and his companion earlier the same day. 
On appeal the court declared the testimony was admissible as an 
exception to the general rule against evidence of other offenses, be- 
cause the other acts, being so closely connected with the offense 
charged, tended to prove the identity, motive, and intent of the de- 
fendant.** 


E. Transactions with a Deceased Person 


When Section 325.16, Wisconsin Statutes, was last amended in 
1927,** it was said in a revisor’s note that “The meaning is not 
changed. Courts and attorneys have experienced much trouble in 
applying this section. Originally it was quite plain but amendments 
have clouded the meaning. It is rewritten to make its meaning 
plain.” Despite all the efforts to clarify this statute, however, its 
meaning is still clouded. 

The statute was before the court in Gulbrandsen v. Chaseburg 
State Bank,* in which an action was brought by an administrator 
against a bank and its cashier for the conversion of bonds owned by 
the plaintiff’s decedent and loaned to the cashier. The trial court 
admitted testimony by the cashier as to conversations between him 
and the decedent concerning the bond transactions. On appeal the 
defendants sought to sustain the admission of such testimony on the 
ground that the conversations were had in the presence of a third 
person, the decedent’s son, who was in fact the opposite party in the 
action and was available to take the stand himself as a witness. The 





“236 Wis. 408, 295 N.W. 684 (1941). 
“State v. Jackson, 219 Wis. 13, 261 N.W. 732 (1935); State v. Meating, 
202 Wis. 47, 231 N.W. 263 (1930); 22 C.J.S. 1097-1109. 
“Laws of 1927, c. 523 § 17. 
“236 Wis. 391, 295 N.W. 729 (1941). 
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Supreme Court held, however, that such circumstances did not render 
the witness competent to testify under Section 325.16. 


Clearly the mere presence of another person having an interest 
in the litigation does not render admissible testimony which other- 
wise is barred by Section 325.16.46 On the other hand, it is well 
established that such other person may testify as to the transactions 
or communications, provided that he did not participate in them and 
that they were not affected by his presence.** 


Just such a situation was presented in the recent case of Salmon 
v. First Nat. Bank of Madison.*® Here a niece of the decedent sued 
the administrator to recover personal property alleged to be the sub- 
ject of a gift causa mortis. The decedent’s brother overheard the 
decedent tell his niece that he was giving her some personal property. 
The lower court held that the brother was incompetent to give such 
testimony under the statute, but the Supreme Court admitted the 
evidence because the witness did not take any part in the transaction 
and had no claim or interest which he transferred to the plainiff.*® 


In Zimdars v. Zimdars™ the plaintiff sued to set aside a deed as 
fraudulent to creditors of the deceased. Counsel for the plaintiff 
asked the deceased’s wife, who was a party defendant, concerning 
her knowledge of the plaintiff making some claim against her husband 
for board money. An objection was made on the grounds that the 
question called for a transaction with a deceased person and for 
privileged communications between husband and wife. The Supreme 
Court sustained the lower court in overruling the objection, saying 
(1) that the objection was to the evidence and not to the competency 
of the witness, (2) that there was no indication from the question 
that it called for a communication had personally with a deceased 
person, and (3) that the witness was being examined adversely and 
was not testifying in her own behalf or interest. Section 325.16, the 





“ Anderson v. Laugen, 122 Wis. 57, 99 N.W. 437 (1904). 

“'McHatton v. Estate of Mc Donnell, 166 Wis. 323, 165 N.W. 468 (1917); 
Morgan v. Henry, 115 Wis. 27, 90 N.W. 1012 (1902); Brader v. Brader, 110 
Wis. 423, 85 N.W. 681 (1901); Wollman v. Ruehle, 104 Wis. 603, 80 N.W. 919 
(1899). 

237 Wis. 153, 294 N.W. 866 (1941). 

“ Originally, both the plaintiff and the decedent’s brother filed claims against 
the estate alleging that the gift to the plaintiff was subject to.a lien in the sum 
of $10,000 payable by her to the decedent’s brother. Before the trial the latter 
abandoned his claim. Certainly these circumstances were highly suspicious, but 
the court felt they affected the credibility of the witness and did not make him 
incompetent. 

” 236 Wis. 484, 295 N.W. 675 (1941). 











58 WISCONSIN LAW REVIEW [Vol. 1942 


court has previously declared, does not prohibit the examination of 
an adverse party against his interest as to transactions or communi- 
cations with a deceased." The court also held in the Zimdars case 
that the testimony of, another witness, the wife of the plaintiff, was 
not barred by Section 325.16 because she claimed no interest in the 
debt and did not testify in her own behalf. 


F. Judicial Notice 


The court took judicial notice of the administrative practice of 
the state Highway Commission in holding that a supplemental high- 
way contract does not require approval of the Governor and the 
state Chief Engineer under Section 15.79, Wisconsin Statutes.5? It 
also noticed judicially that estimates for the excavation of highway 
materials “may miss the mark widely in spite of adequate preliminary 
investigations.” 


G. Miscellaneous 


Commissioners, otherwise qualified, are competent to testify as to 
value in an appeal to the circuit court from an award made by them 
in condemnation proceedings, the Supreme Court held in the case of 
In re Hefty.5* Neither the amount of the award nor the commission- 
ers’ proceedings or reasoning in making it can be proved, but the 
commissioners clearly may testify on value because on appeal the 
case is tried de novo. 


In O’Neil v. State® the court held that the state is not bound by 
the testimony of one of its own witnesses which contradicted the 
testimony of other state witnesses, but could rely on such other testi- 
mony to sustain a conviction. This rule seems eminently fair, parti- 
cularly in a criminal case, but there is some authority to the con- 


trary.% 


™ Habrich v. Industrial Commission, 200 Wis. 248, 227 N.W. 877 (1929). See 
also, Estate of Shinoe, 212 Wis. 481, 250 N.W. 505 (1933); Lamberson v. Lam- 
berson, 175 Wis. 398, 184 N.W. 708 (1921). 

"State ex rel. Lathers v. Smith, 238 Wis. 291, 299 N.W. 43 (1941). See 
23 C.J. 100-102, for other cases on judicial notice taken of administrative prac- 
tice. However, in State v. Whitfield, 216 Wis. 577, 257 N.W. 601 (1934), the 
court refused to take judicial notice of the administrative policy of those engaged 
in supervising prisons and prison labor in the state. 

"State ex rel. Lathers v. Smith, 238 Wis. 291, 302, 299 N.W. 43, 48 (1941). 

“236 Wis. 60, 294 N.W. 518 (1940). 

237 Wis. 391, 296 N.W. 96 (1941). 

* Jackson v. State, 12 Okla. Cr. 446, 158 Pac. 292 (1916). 

















Jan.] WORK OF THE WISCONSIN SUPREME COURT 59 


In the O’Neil case the court also held that testimony of co-con- 
spirators was admissible against a defendant charged with extortion 
even if he did not actively participate in making the threats of ex- 
tortion, because a mere tacit understanding between conspirators to 
work toward a common purpose is all that is essential for conspiracy. 
Moreover, since the testimony was in relation to conversations car- 
ried on in that defendant’s presence at conferences which resulted in 
obtaining the money demanded, the conversations were admissible 
as part of the res gestae. It was not necessary to charge a conspiracy 
in the information,®’ and it was not essential that all the conspirators 
be on) trial.5* 

In State v. Crabtree™ the court held that a person may be con- 
victed of rape on the uncorroborated testimony of a prosecutrix. 
However, it appeared from the preliminary examinations of the 
prosecutrix in three different rape cases held the same day, including 
this one, that her testimony was unreliable. This unusual situation, 
the court said, called for a searching cross-examination as to the 
testimony she had given at the preliminary examinations in the three 
separate actions, and it was error to prevent the defense counsel 
{rom going into such matters. 


In Zimdars v. Zimdars* the plaintiff sought to prove he was a 
creditor of a deceased person in an action to set aside a deed as 
fraudulent to the deceased’s creditors. The fact that the plaintiff’s 
claim was proved and allowed against the decedent’s estate in county 
court, the court said, is either conclusive or prima facie evidence 
against the defendant. Also, testimony given by the plaintiff’s wife, 
since deceased, in support of the claim in county court was declared 
admissible in this action under Section 325.31, Wisconsin Statutes, 
relating to the testimony of a deceased witness, because the de- 
fendant had the opportunity to cross-examine the witness at the 
first trial and in both cases the issue was the same. 





State v. Meating, 202 Wis. 47, 231 N.W. 263 (1930); State v. Labuwi, 172 
Wis. 204, 178 N.W. 479 (1920); 16 C.J. 647; Note (1930) 66 A.L.R. 1311. 

* Weisenbach v. State, 138 Wis. 152, 119 N.W. 843 (1909). 

” 237 Wis. 16, 296 N.W. 79 (1941). 

“Such cross-examination seems proper for impeachment purposes even 
though the contradictory testimony was given in different cases. See cases cited 
in 70 C.J. 1073. 

“236 Wis. 484, 295 N.W. 675 (1941), also discussed under the heading, 
E. Transactions with a Deceased Person, supra. 
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III. 
LABOR AND EMPLOYMENT 


Witiram T. Litre 


A. WorKMEN’s CoMPENSATION 


Injuries Arising Out of and In the Course of Employment— 
In Brown v. Industrial Commission,! the court held that an automo- 
bile salesman who was permitted to drive to and from work in his 
employer’s automobile and use it for other purposes so long as he 
did not abuse the privilege, was not entitled to compensation for 
injuries received while driving to work, since “at most, the use of the 
car was an allowance in the way of pay which placed no obligation 
on the employer to transport appellant to and from work.”” 

Dependency.—In Berg v. Industrial Commission,’ the court in- 
terpreted the provision of Section 102.51 that a wife is conclusively 
presumed to be dependent “upon a husband with whom she is living 
at the time of his death.” The well established rule laid down in 
Northwestern Iron Co. v. Industrial Commission,‘ is that, “There 
must be a legal separation or an actual separation in the nature of an 
estrangement, else there is a ‘living together’ within the meaning of 
the statute.”> A wife, who had been physically separated from her 
husband for three years because her seriously impaired health could 
not withstand the strain occasioned by her husband’s alcoholic habits, 
continued to live with him, within the meaning of the Statute, be- 
cause, (1) the parties maintained an affectionate and cordial rela- 
tionship throughout the separation and (2) the separation was not 
intended to be permanent. 

In Krueger v. Industrial Commission,® it was held that the con- 
clusive presumption of Section 102.51 that certain classes were 
“solely and wholly” dependent upon decedent merely establishes the 





*236 Wis. 569, 295 N.W. 695 (1941). 

7 Cf. Geldnich v. Burg, 202 Wis. 209, 231 N.W. 624 (1930), where the court 
also drew the distinction between the obligation to furnish the conveyance and 
the obligation to furnish transportation. 

* 236 Wis. 172, 294 N.W. 506 (1940). 

*154 Wis. 97, 142 N.W. 221 (1913). 

Sid. at 102, 142 N.W. at 272; See also Woman’s Home Companion Reading 
Club v. Industrial Commission, 231 Wis. 371, 285 N.W. 745 (1939); Belle City 
Malleable Iron Co. v. Industrial Commission, 170 Wis. 293, 174 N.W. 899 (1919). 
For oollected cases, See 2 SCHNEIDER, WoRKMEN’s ComMPENSATION Law (2d ed. 
1932) § 369. 

* 237 Wis. 158, 295 N.W. 33 (1941). 
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degree of their dependency and does not bar others who were in fact 
dependent upon decedent, from sharing in the death benefit. Re- 
versing the Industrial Commission, the court held that a son over 18, 
who was in fact dependent upon decedent, was entitled to share in 
the death benefit, together with another son under 18, who by virtue 
of Section 102.51 was conclusively presumed to be “solely and 
wholly” dependent upon the decedent. 


Joint Employment—In Eberlein v. Industrial Commission" the 
court held neither ginseng farming, which is carried on virtually 
under green house conditions, nor fox raising is farm labor within 
the meaning of the Workmen’s Compensation Act,® but ruled that 
an employee who was jointly engaged in those occupations and gene- 
ral farming could not recover compensation for injuries suffered 
while engaged in general farming.® 


Statute of Limitations—In Stewart v. Industrial Commission,” 
the court held that an employer who handed an injured employee $10 
with the remark, “maybe you can use this”, did not make a “pay- 
ment of compensation” so as to toll the two year Statute of Limita- 
tions of Section 102.12. Applying common law principles of limita- 
tions, the court held that in order to toll the statute it was necessary 
that the money be handed over by the employer with the intention of 
recognizing his obligation, and that the circumstances furnished no 
support for the inference drawn by the Industrial Commission, that 
the money was paid as compensation.™ 


Procedure.—In view of the amendment of Section 102.23 (1) 
by Chapter 261, Laws of 1939, a party who fails to file a timely 
petition to review an examiner’s findings and order cannot appeal 





"237 Wis. 555, 297 N.W. 429 (1941). 

* Accord: Park Floral Co. v. Industrial Commission, 104 Colo. 350, 91 
P.(2d) 492 (1939) (greenhouse employees); Great Western Mushroom Co. v. 
Industrial Commission, 103 Colo. 39, 82 P.(2d) 751 (1938) (mushroom raising) ; 
Hein v. Ludwig, 118 Pa. Super. 152, 179 Atl. 917 (1935) (greenhouse em- 
ployees). 

*The right of an employer to except farm labor from the scope of his 
election is generally conceded, even in those jurisdictions which otherwise deny 
his right to become partially subject to the Act. 1 ScanemeR, WorKMEN’s Com- 
PENSATION Law (2d ed. 1932) 101. Similarly, it is held that an employee, jointly 
engaged in oovered and excepted occupations, is not entitled to compensation for 
injuries suffered in the excepted occupation. George v. Industrial Accident Com- 
mission, 178 Cal. 733, 174 Pac. 653 (1918); Kramer v. Industrial Accident Com- 
mission, 31 Cal. App. 673, 161 Pac. 278 (1916). 

* 236 Wis. 167, 294 N.W. 515 (1940). 

™ Accord: Ohio Oil Co. v. Industrial Commission, 293 II]. 461, 127 N.E. 743 
(1920). 
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from the resulting decision and award of the Industrial Commission, 
since the statute only provides for appeals from orders and awards 
“originally made by the commission as a body or following the filing 
of a petition for review with the commission under Section 102.18.” 
Wichman v. Industrial Commission.” 


B. UNEMPLOYMENT COMPENSATION 


Misconduct.—Section 108.04 of the statutes provides that an 
employee discharged for misconduct is barred from unemployment 
compensation."* In Boynton Cab Co. v. Giese,4* Boynton Cab Co. v. 
Neubeck,® and Boynton Cab Co. v. Schroeder,!® the court dealt with 
various problems arising under the statute. 

In the Giese case the court held that the burden of proving mis- 
conduct was on the employer who asserted it. 

In the Giese and Neubeck cases, the court made it clear that 
misconduct would not bar compensation unless it was the cause of 
the discharge. Thus in the Giese case, the court upheld the Indus- 
trial Commission’s contention that since the true cause of the em- 
ployee’s discharge was the employer’s mistaken belief that he had 
been dishonest, it was unnecessary to consider if he were guilty of 
other alleged acts of misconduct. Similarly in the Neubeck case, 
where the employed was retained for more than a month after the 
employer became aware of an alleged act of dishonesty, the court 
upheld the Industrial Commission’s award of compensation, on the 
ground that the discharge was not “for any misconduct in connec- 
tion with” the alleged dishonesty. 

The principal issue in the Neubeck and Schroeder cases was the 
meaning of the term “misconduct” as used in the statute. In the 
Neubeck case, the court defined “misconduct” as “conduct evincing 
such wilful or wanton disregard of an employer’s interests as is 
found in deliberate violations or disregard of standards of behavior 
which the employer has the right to expect of his employee, or in 
carelessness or negligence of such degree or recurrence as to manifest 
equal culpability, wrongful intent or evil design, or to show an in- 





13 237 Wis. 13, 296 N.W. 78 (1941). 

“Wis. Stat. (1939) § 108.04 provides: “An employee’s eligibility for benefit 
. . . Shall be barred for any week of unemployment completed after: (a) He has 
been discharged by the employer for misconduct connected with his employ- 
ant... 

“237 Wis. 237, 296 N.W. 630 (1941). 

%* 237 Wis. 249, 296 N.W. 636 (1941). 
* 237 Wis. 264, 296 N.W. 642 (1941). 
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tentional and substantial disregard of the employer’s interests or of 
the employee’s duties and obligations to his employer. On the other 
hand, mere inefficiency, unsatisfactory conduct, failure in good per- 
formance as the result of inability or incapacity, inadvertencies or 
ordinary negligence in isolated instances, or good-faith errors in 
judgment or discretion are not to be deemed ‘misconduct’ within the 
meaning of the statute.’’!7 


The court applied this definition to the facts of the Neubeck and 
Schroeder cases. In the Neubeck case the court affirmed the Indus- 
trial Commission’s ruling that a taxi-cab driver who had been respon- 
sible, at least in part, for three minor traffic accidents in nine days, 
two of which he failed to properly report in accordance with the 
employer’s rules and regulations, was not guilty of misconduct since 
the employer did not view the violations as sufficiently serious to 
warrant discharge at the time it learned of them, and since, in view 
of the hazards and responsibilities of his employment, his accident 
record did not show that he lacked proper regard for his employer’s 
interests. 

In the Schroeder case the court upheld the Industrial Commis- 
sion’s finding that a taxi-cab driver, who had failed to conform to 
the employer’s standards of earnings, and who had violated the 
employer’s frequently violated rule against borrowing money from 
the daily receipts, was not guilty of misconduct since mere ineffici- 
ency did not constitute misconduct, and the breach of the much vio- 
lated rule did not constitute “a lack of regard for his duties and 
obligations’, in the absence of a specific warning by the employer 
who had long tolerated violation of the rule. 

The Neubeck and Schroeder cases are significant as the first deci- 
sions of an American court of last resort on the meaning of the 
term, “misconduct” as used in the various unemployment compensa- 
tion statutes. Although these cases establish clearly the basic rule 
that mere negligence, inefficiency, or isolated violations of an em- 
ployer’s rule are insufficient to bar compensation, they leave large 
areas of uncertainty. In any estimate of the future course of the 
law, the strong reliance of the court‘on the decisions of the British 
empire under the English Act'® seems significant. 


Labor Disputes——Section 108.14(5), Wisconsin Statutes (1939), 
provides that an employee, who has left or lost his employment be- 





7237 Wis. 249, 259, 296 N.W. 636, 640 (1941). 
*10 & 11 Geo. V c. 30 § 8(2). 
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cause of a strike or labor dispute, shall be ineligible for compensa- 
tion during the period in which “such strike or . . . labor dispute is 
in actual progress in the establishment in which he is or was em- 
ployed.” In Spielmann v. Industrial Commission,’ a strike in an ? 
automobile assembly plant in Kenosha had necessitated the closing 
of the same employer’s automobile body construction plant located 
in Milwaukee, some forty miles away. The court held that because 
of their functional integrality, the two plants constituted a single 
establishment. An employee laid off at the Milwaukee plant, because 
of a strike at the Kenosha plant, was not entitled to compensation 
inasmuch as he was idle because of a strike in actual progress “in 
the establishment in which he . . . was employed.” Similarly, the 
court held that the Racine and Kenosha assembly plants of the same 
employer, each of which produced parts needed, but not produced 
by the other, constituted a single establishment within the meaning 
of the statute. Picketing by discharged employees of the Racine 
plant which resulted in closing of the Kenosha plant constituted a 
labor dispute, which barred employees in the Kenosha plant from 
compensation. The Michigan Supreme Court, the only other Ameri- 
can court of last resort to pass on the subject, has followed the Wis- 
consin court’s decision in the principal case, to the extent of treating 
geographically separated plants in the Detroit area as a single estab- 
lishment.2° It would seem extremely doubtful that the legislature 
intended to include in the concept “establishment” anything more 
than the phrase “factory, workshop, or other premises” of the ante- 
cedent British Act.?* 








C. Lasor RELATIONS 


In Metropolitan Life Insurance Co. v. Wisconsin Labor Rela- 
tions Board** and International Union of Life Insurance Agents v. 
Wisconsin Labor Relation Board,”* the court held that orders of the 
Wisconsin Labor Relations Board requiring an employer to bargain 
collectively, which had not been reviewed and affirmed by a court at 





236 Wis. 240, 295 N.W. 1 (1940). 

* Chrysler Corp. v. Smith, 297 Mich. 438, 298 N.W. 87 (1941). 

10 & 11 Geo. V, c. 30 provides that an employee “who has lost employment 
by reason of a stoppage of work which was due to a trade dispute at the factory, 
workshop, or other premises at which he was employed shall be disqualified for 
receiving unemployment benefits so long as the stoppage of work continues. . . .” 
™ 237 Wis. 464, 297 N.W. 430 (1941). 

* 237 Wis. 473, 297 N.W. 434 (1941). 
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the time the Wisconsin Labor Relations Act was repealed, could 
no longer be enforced. 


Application of the “Peace Act” to an employer subject to the 
jurisdiction of the National Labor Relations Board was upheld, at 
least where that board had not seen fit to exercise its jurisdiction, 
Allen-Bradley Local v. Wisconsin Employment Relations Board.** 
A decision of the State Board, ordering the union to cease and de- 
sist from mass picketing, threatening employees, obstructing factory 
entrances and the free use of public streets, roads, and sidewalks, 
and the picketing of employees’ homes, was affirmed. The court 
placed its decision on the ground that the national act, which is 
directed to relieving obstructions to interstate commerce, does not 
preclude the state from acting under its police power to prevent the 
commission of other acts deemed detrimental to the general welfare. 
An additional rationale is that since the National Board’s jurisdic- 
tion over the employer was one which it could exercise or withhold 
at its discretion, there could be no conflict between the state and 
federal authority until the National Board had determined to exer- 
cise its jurisdiction, and both acts had been applied to the same labor 
dispute.”® 


In Hotel & Restaurant Employees International Alliance, Local 
No. 122 v. Wisconsin Employment Relations Board,”* the court up- 
held the constitutionality of Section 111.06(2)(e) which prohibits 
picketing, “unless a majority in the collective bargaining unit .. . 
have voted by secret ballot to call a strike,” and enforced a decision 
of the W.E.R.B. prohibiting picketing. The strike and the attendant 
picketing in the principal case were not sanctioned by the required 
secret vote. During the course of the picketing, there occurred seven 
or eight minor assaults, for which the law courts imposed $5 fines 
or suspended sentences, except in the case of one second offender, 
who was fined $25. On three occasions, the pickets forcibly pre- 
vented deliveries from being made to the employer. 


Although the court adverted to the violence in the course of its 
first decision, it is clear that the decision rests on the broader ground 
that the statute is a legitimate regulation of concerted action in a 





* 237 Wis. 164, 295 N.W. 791 (1941). 

* Cf. Northwestern Bell Telephone Co. v. Nebraska State Railway Com- 
mission, 297 U.S. 471 (1936). See Comment 1938 Wis. L. Rev. 160. 
* 236 Wis. 329, 294 N.W. 632 (1940), rehearing denied, 295 N.W. 634 (1941). 
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labor dispute.** The difficulty with the court’s entire approach is 
that it still views picketing as a qualified privilege of those engaged 
in labor disputes, instead) of an exercise of the right of free speech, 
which is what the United States Supreme Court has declared it to be.?8 
Regardless of how the problem is phrased by the court, the statute, 
it is submitted, constitutes an unconstitutional denial of the right of 
free speech.”® 


In denying the unions’ motion for rehearing,®° the court laid 
great stress on the fact that violence had occurred during the picket- 
ing as justifying the order. However, as the United States Supreme 
Court pointed out in Thornhill v. Alabama," it is the constitution- 
ality of the statute as drawn and as interpreted by the court that is 
in issue. The question of whether a statute could have been consti- 
tutionally drawn to justify the order in question is not presented. 
The Court in its first decision clearly interpreted the statute as cover- 
ing any sort of picketing. 


D. MISCELLANEOUS 


While as a matter of procedure, an unincorporated union can be 
sued as such, a union has no entity apart from its members, but re- 
mains an association of co-principals. Hromek v. Frei Gemeinde.** 
A union member can not recover. damages from the union for injur- 
ies suffered as a result of negligence of a union officer, since the 
union members are co-principals, not liable to one another for the 


negligence of a common agent. 





" id. at 345-6, 294 N.W. at 640: “We find nothing in the .act which prevents 
a minority of a collective-bargaining unit from withdrawing from employment 
... in concert. ... But if they attempt to coerce their employer by concerted 
picketing . . . they will be guilty of an unfair labor practice as defined in the act.” 

* Thornhill v. Alabama, 310 U.S. 88 (1940); Carlson v. California, 310 U.S. 
106 (1940); American Federation of Labor v. Swing, 312 U.S. 321 (1941). 

See note on LaBOR—PEACEFUL PIcKETING—FreE Speecu, this issue at 
p. 115. 

” 236 Wis. 329, 295 N.W. 634 (1941). 

1310 U.S. 88 (1940). In view of the failure of the court to in any way 
modify the plain language of its first opinion that all picketing in furtherance 
of an unauthorized strike, whether peaceful or otherwise, is within the prohibition 
of Section 111.06(2) (e), its statement in the second opinion that the statute 
and order did not interfere with free speech and peaceful picketing, must be taken 
to mean that there was no peaceful picketing in the instant case and not that 
the statute itself did not cover peaceful picketing. 

238 Wis. 204, 298 N.W. 587 (1941). 
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IV. 
PLEADING, PRACTICE AND PROCEDURE* 


VERNON SWANSON 
A. Jurisdiction 


In School District v. Brennan, the district commenced a tort 
action in the circuit court against the executrix of the estate of its 
deceased treasurer to recover certain school district funds alleged to 
have been converted by him. Defendant’s demurrer to the complaint, 
one ground of which was that the court lacked jurisdiction of the 
subject matter,” was overruled. 

On appeal it was conceded that pure tort claims need not be filed 
against a decedent’s estate. The contention that because plaintiff 
might have filed and prosecuted its claim against the decedent’s estate 
upon the theory of implied contract, the plaintiff was therefore 
obliged to waive its right of action in tort and file its claim against 
the estate upon implied contract was rejected by the Supreme Court.* 
Since the action was commenced in tort, the circuit court’s jurisdic- 
tion was unassailable. 


B. Notice of Motion 


On service of notice of motion by mail, sixteen days notice is 
necessary,* Morris v. P & D ‘General Contractors, Inc.© The same 
notice was held fatally defective in that it failed to designate the 





* Cases not discussed in the text include: Estate of Briese, 238 Wis. 6, 298 
N.W. 57 (1941) (order suppressing taking of adverse examination under WIs. 
Star. (1939) § 326.12 appealable under § 274.33(3) as an order refusing a provi- 
sional remedy); Becker v. Smith, 237 Wis. 372, 296 N.W. 620 (1941) (con- 
struction of “good cause” for extension of time for service of bill of exceptions 
under Wis. Stat. (1939) § 269.45); Harris v. Golliner, 235 Wis. 572, 294 N.W. 
9 (1940) (Wis. Stat. (1939) § 269.46(1), period within which cognovit judgment 
may be set aside because entered against movant through surprise); Schmidt v. 
Prudential Ins. Co.. 235 Wis. 503, 292 N.W. 447 (1940) (proper for trial court 
to determine equitable issue while submitting legal issue in same case to jury, 
Wis. Stat. (1939) §§ 270.77(1), 270.08). 

*236 Wis. 91, 294 N.W. 558 (1940). 

? Wis. Stat. (1939) § 287.17 provides in part that no action shall be com- 
menced in a circuit court against an executor or administrator except actions in 
which the county court does not afford as adequate, prompt or efficient a remedy 
as the circuit court. 

*A dictum in Payne v. Meisser, 176 Wis. 432, 440, 441, 187 N.W. 194, 197, 
198 (1922) indicated that a plaintiff who had the alternative of proceeding in 
tort or implied contract might waive the tort and prove the claim against the 
estate on an implied contract theory. 

* Wis. Stat. (1939) § 269.31. 

* 236 Wis. 513, 295 N.W. 720 (1941). 
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place of hearing, which could not be ascertained from the notice be- 
cause there are four counties in the sixteenth circuit and the motion 
might have been made returnable in any of them® depending on the 
state of the calendar in each of the counties. 


C. Taxation of Attorney's Fees 


In its recent construction of the costs statute the court held that 
where several complaints are dismissed, the defendant is entitled to 
recover his attorney’s fees against each plaintiff.‘ Computation of 
fees is based on the amount demanded by the complaint. And in 
addition the defendant was awarded fees against his co-defendant 
whose cross complaint for contribution was dismissed.® Since the 
demand of the cross complaint was for one-half the amount of the 
judgment recovered against the cross-complainant, the final judg- 
ment served as the measure of costs. The problem suggested is, what 
would be the measure of costs recoverable against a cross-complain- 
ant for contribution if the plaintiff were nonsuited as to all defen- 
dants? If the demand of the complaint were adopted, the recovery 
of costs in a nonsuit might exceed that in a case where the jury 
awarded less than the amount demanded. Or possibly it might be 
held that in such case, no judgment having been recovered, no attor- 
neys’ fees would be awarded against the cross-complainant. 


D. Instructions to the Jury 


The trial judge in Mead v. Richland Center’® committed rever- 
sible error when, on his own motion, he called in the jury which had 
retired and instructed them in their duties. One of the points in- 
structed upon was that the jury, being then deadlocked at eight to 
four, the minority might well consider whether their adherence to 
their views was warranted. As further stimulus to unanimity, the 
judge informed the jurors that although subsequent deliberations 





* Wis. Stat. (1939) § 252.11. 

™De Keyser v. Milwaukee Automobile Ins. Co., 236 Wis. 419, 295 N.W. 556 
(1939); Wis. Stat. (1939) § 271.03. 

* Wis. Stat. (1939) §§ 271.03(2), 271.04. 

* Wis. Stat. (1939) § 271.03. 

* 237 Wis. 537, 297 N.W. 419 (1941). 

* Wis. Srat. (1939) § 270.23 states that the jury may be sent out again 
after returning on failure to agree. If the jury returns a second time, however, 
without having agreed, they cannot be sent out again without their consent. In 
the Mead case, although the jury had returned once previously, the statute did 
not apply for the reason that their reappearance was at the trial judge’s request. 
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would involve discomfort because the building was unheated at night, 
nevertheless, they should continue. Speedily thereafter, the jury re- 
turned its verdict. Judgment entered on the verdict was set aside by 
the Supreme Court because of coercion of the jury. 

The broader significance of the case inheres in its reiteration of 
the presumption that an instruction capable of prejudicial influence 
has in fact exerted such influence.12 No quarrel can be had with 
the application of the presumption in the Mead case. By statute, 
however, it is provided that error is not prejudicial unless in the 
opinion of the reversing court, founded on an examination of the 
entire proceeding, it shall appear that the error complained of has 
affected substantial rights.1* This statute would seem to require that 
prejudicial influence actually appear on the record, leaving no room 
for a generalized presumption. 


By way of assistance to trial judges, the opinion in the Mead case 
cites two instructions approved by the court in previous cases as be- 
ing on the border line of safety.* These instructions stressed the 
jurors’ duty to reason together and agree, but were aided by the 
counsel that the jury would not be made to agree, nor kept until an 
agreement was reached. 


E. Motions After Verdict 


Where the plaintiff’s motion to set aside a verdict was made 
more than sixty days from rendition of the verdict and there was no 
extension of time, Volland v. McGee held/that the trial court had 





* Brown v. State, 127 Wis. 193, 201, 202, 106 N.W. 536, 539 (1906). The 
presumption arises in the absence of clear proof to the contrary. In the Brown 
case, two dissenting jurors were ill at the time the officer in charge informed the 
jury that failing to reach a verdict, they would be locked up for the night. The 
dissenting jurors gave in. Hodges v. O’Brien, 113 Wis. 97, 106, 88 N.W. 901, 904 
(1902) is a case where prejudice was tacitly presumed. There the instruction 
emphasized the costs of a new trial and the duty to agree, without cautioning 
the jurors not to lightly yield their personal convictions. See also McBean v. 
State, 83 Wis. 206, 53 N.W. 497 (1892). Trial judge promised jurors that clem- 
ency would be extended in the event that they convicted. Cf. Giese v. Schultz, 
69 Wis. 521, 34 N.W. 913 (1887) in which the court stated that even assuming 
communication to the jury of the judge’s irregular message, prejudice could not 
be presumed. 

* Wis. Stat. (1939) § 274.37. 

“Boyd v. State, 217 Wis. 149, 258 N.W. 330 (1935); Barlow v. Foster, 
149 Wis. 613, 136 N.W. 822 (1912). Accord: Odette v. State, 90 Wis. 258, 62 
N.W. 1054 (1895); Douglas v. State, 4 Wis. 403 (1854). Cf. Secor v. State, 
118 Wis. 621, 95 N.W. 942 (1903) (instruction emphasized costs of new trial as 
well as duty to agree, but tempered the whole with a caution that jurors should 
not yield without being convinced, affirmed). 

* 236 Wis. 358, 294 N.W. 497 (1940). 
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disregarded the limitations statute in granting the motion.1* Denial 
of piaintiff’s alternative motion for judgment notwithstanding the 
verdict was reviewed on appeal despite the fact that his motion to 
set the verdict aside had been granted by the trial court.17 However, 
the motion for judgment notwithstanding was found sufficiently like 
a motion to set the verdict aside to be also included within the sixty 
day statute. As the opinion remarks, the statute results in the ano- 
malous situation that a trial judge willing to set the verdict aside 
cannot do so after the prescribed period has elapsed ; reversal on ap- 
peal is the only remedy. 


F. Stay of Judgment 


The court in Carpenter Baking Co. v. S.D. Local Union*® held 
that an appellant is not entitled as a matter of right to a stay of a pro- 
hibitory injunction upon supplying a satisfactory undertaking. An 
injunction had been granted against the defendant union prohibiting 
it from interfering with the plaintiff’s business. On the union’s mo- 
tion the trial court granted a stay as a matter of right during the 
pendency of the union’s appeal.’® On plaintiff’s appeal from the 
order granting the stay, the supreme court affirmed the order as far 
as it related to execution for costs,”” but reversed as far as the order 
stayed the negative injunction. The case was remanded with direc- 
tions to the trial court to exercise its discretion in the matter of 
suspending the prohibitory injunction. 

The decision turns on the construction of Section 274.23 of the 
Wisconsin Statutes. It is the court’s conclusion that the intention 
of the revisors and legislators of 1898 in including negative judg- 





* Wis. Stat. (1939) § 252.10(1), “All judgments and court orders may be 
reviewed by the [circuit] court at any time within sixty days from service of 
notice of entry thereof, but not later than sixty days after the end of the term 
of entry thereof.” It was held that the more general jurisdictional statute was 
controlled by the specific limitations statute, Wis. Srar. (1939) § 270.49(1) 
(sixty days after rendition of verdict). 

* Julius v. First National Bank of Appleton, 216 Wis. 120, 256 N.W. 792 
(1934). 

237 Wis. 24, 296 N.W. 118 (1941). This case is further discussed in a 
student note in this issue, infra, p. 121. 

* At 237 Wis. 37, 296 N.W. 124, part of the order granting the stay is 
reprinted, “Having concluded that under the decisions of the supreme court of 
Wisconsin the court has no discretion but is required to stay the execution of said 
judgment. . . .” 

* 237 Wis. at 35, 296 N.W. at 123, “A consideration of the adjudicated cases 
and a history of § 274.23, Stats., leads us to the conclusion that the stay provided 
for by § 274.23 stays nothing but the execution of the judgment and the only 
execution possible of a prohibitory judgment is of that part which awards costs.” 
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ments in the statute was merely to codify the then existing common 
law.*1_ This reasoning is fortified by the fact that the statute speaks 
of stay of execution on judgments, which in a prohibitory judgment 
can refer only to the award of costs, because the injunctive portion 
of such judgment is self enforcing. 

An earlier case, State ex rel. Boysa v. Fritz** is distinguished in 
the Carpenter opinion on the ground that in the former case, the 
injunction though negative in form was mandatory in substance.”% 
Language in the case of State ex rel. Department of Agriculture v. 
Marriott,” in conflict with the court’s views in the principal case, is 
expressly overruled.”5 


G. Appellate Procedure 


In the second appearance of Volland v. McGee** before the 
Supreme Court, it was held that the period between the trial court’s 
entry of an order vacating the judgment and its entry of an order 
(after filing of remittitur) reinstating the judgment should not be 
included in computing the time within which appeal might be taken.?7 
This result depended on the previous holding that while the order 
setting aside the verdict was void, nevertheless, the trial court had 
power to vacate the judgment.*® Review of respondent’s contentions 
that the trial court had erred in refusing to change certain special 
verdict answers was denied in Geier v. Scandrett.2® Failure of the 





* At common law the weight of authority is that the negative injunction is 
not automatically suspended by taking an appeal and furnishing a satisfactory 
undertaking, but may be suspended in the trial court’s discretion. Execution on 
the award of costs is, however, suspended. Helms, Groover & Dubber Co. v. 
Copenhagen, 93 Ore. 410, 177 Pac. 935 (1919); Sixth Ave. R.R. v. Gilbert E. 
R.R., 77 N.Y. 430 (1877). Note (1934) 93 A.L.R. 710; 4 C.J.S. (1937) § 632 f. 

7192 Wis. 358, 212 N.W. 655 (1927). 

*In a per curiam opinion the court in the Fritz case held that mandamus 
Jay to compel the circuit court to fix bond and grant a stay to an appellant who 
had been enjoined from storing his car in a barn. 

* 235 Wis. 468, 293 N.W. 154 (1940). 

* The judgment restrained the defendants from violating a statute and orders 
issued thereunder. Upon appeal taken by defendant, the trial court fixed an 
undertaking and granted a stay of the injunction as a matter of right. In a per 
curiam affirmance the Supreme Court said, “This court is of the view that under 
§ 274.23 Stats., the trial court was required to stay execution of the judgment 
pending the determination of the appeal upon the giving of the undertaking 
prescribed by the section, that when the undertaking is given, the judgment is 
stayed by virtue of § 274.30.” 235 Wis. 468, 470, 293 N.W. 154, 155 (1940). 

* 238 Wis. 227, 298 N.W. 602 (1941). 

74 C.J.S. (1937) § 443. 

% 236 Wis. 358, 294 N.W. 497, (rehearing) 295 N.W. 635 (1941) discussed 
under “Motions after Verdict” supra. 

* 236 Wis. 444, 295 N.W. 704 (1941). 
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respondent to move for review as required by Section 274.12 pro- 
duced this result. 

Because of appellants’ failure to serve their printed cases and 
briefs within the prescribed time*®® respondents were held entitled 
to double costs,*! Kniess v. Jefferson Construction Company® and 
Cleveland v. Tepaske.** But since the respondents suffered no damage 
from the delay, there was no basis for assessing damages in the 
amount of ten per cent of the judgment.** 

Where the only question on appeal was whether the circuit court 
had followed the mandate of the Supreme Court in entering judg- 
ment, the appeal was dismissed.** The Supreme Court succinctly 
held, “The sole remedy is an original action invoking the super- 
visory power of the court to compel the lower court to follow its 
mandate.” And again in Litzen v. Eggert®™ the same ruling was 
made. 

Conflict between the statute providing that writs of error in 
criminal cases may issue within the same time as in civil cases,®* and 
@ later enactment that writs of error in criminal cases may only issue 
within one year from date of entry of judgment,®® was resolved in 
favor of the latter statute.*° 


V. 
TAXATION 
Ray A. Brown 


Of the tax cases decided by the Supreme Court of Wisconsin 
during the August 1940 and the January 1941 terms, only twelve are 
of sufficient importance to require discussion.1 These may best be 





*Supreme Court Rule 16, Wis. Srat. (1939) § 251.272; Supreme Court 
Rule 18, Wis. Strat. (1939) § 251.274. 

™ Wis. Stat. (1939) § 251.23(3). 

™ 236 Wis. 624, 296 N.W. 72 (1941). 

* 236 Wis. 626, 296 N.W. 73 (1941). 

“ Wis. Stat. (1939) § 251.23(3). 

* Barlow & Seelig Mfg. Co. v. Patch, 236 Wis. 223, 295 N.W. 39 (1940). 

*id. at 225, 295 N.W. at 40 (1940). 

** 238 Wis. 121, 297 N.W. 382 (1941). 

* Wis. Strat. (1939) §§ 358.11, 274.01. 

* Wis. Stat. (1939) § 358.13. 

“State v. Dingman, 237 Wis. 584, 297 N.W. 367 (1941). 

?The cases not discussed in the body of this article are following: State v. 
Aulik, 236 Wis. 387, ....... N.W. ...... (1941) (sustaining Ws. Srar. (1939) 
§ 194.47-.49, imposing weight and mileage taxes on motor carriers against con- 
tention that classification and exemptions of the statutes are discriminatory and 
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considered under the following headings: General Constitutional 
Problems, Property Taxes, Inheritance and Gift Taxes, and Income 
Taxes. 


GENERAL CONSTITUTIONAL PROBLEMS 


Tesch v. Board of Deposits of Wisconsin? involves the distinction 
between the power of taxation and exactions under the police power. 
Chapter 34 of the Wisconsin Statutes sets up a state fund to guaran- 
tee public deposits. Under this statute banks receiving deposits of 
public funds must quarterly pay into the state fund a portion of such 
deposits. When such deduction was made from the City of Milwau- 
kee Policemen’s Annuity and Benefit Fund, the members of the fund 
contested the action on the ground that the deduction was a tax 
violating the constitutional provision requiring uniformity of taxa- 
tion. Without argument the court succinctly declares, “Ch. 34, Stats. 
does not create a tax, but an exaction made under the police power,” 
and simply cites State ex rel. Atty. General v. Wisconsin Construct- 
ors.8 This case upheld the exactions under the Wisconsin Trade 
Practices Act to pay the cost of administering the act, against the 
contention that they were taxes illegally imposed. The court there 
took the position that where the main purpose of legislation was regu- 
lation and not revenue, the imposition of fees to pay the cost of the 
regulation was attributable to the police power and not to the power 
of taxation. To follow the analogy, it could be said in the present 
case that the main purpose of the state is to protect public deposits, 
and the exactions were mere instruments to achieve this police power 
objective and were not taxes. This seems to be the thought in court 
decisions sustaining the validity of the Federal Deposit Insurance 





arbitrary) ; Stott Briquet Co. v. City of Superior, 237 Wis. 451, 297 N.W. 354 
(1941) (Wis. Stat. (1939) § 70.42(1) imposing an occupation tax on the opera- 
tion of coal docks and exempting coal stored thereon from all other taxes, 
including coal stored on such docks though not owned by the operator of the 
dock); State ex rel. First and Lumbermen’s Nat. Bank v. Board of Review, 
237 Wis. 306, 296 N.W. 614 (1941) (Valuation of realty by Board of Review on 
appeal from assessor will be affirmed if sustained by evidence before the Board) ; 
First Wisconsin Trust Co. v. Tax Comm., 238 Wis. 199, 298 N.W. 595 (1941) 
(Income from trust fund to provide permanent care for burial vaults of a 
mausoleum corporation organized for profit not exempt from income taxation 
under Wis. Stat. (1939) § 71.05(1)(d)); Milwaukee Electric Railway and Light 
Co. v. Public Service Comm., 236 Wis. 631, 296 N.W. 58 (1941) (Trailers of 
public service corporations used to transport electric distribution poles not exempt 
from weight and mileage tax under Wis. Star. (1939) §§ 194.47 and 194.48). 

*237 Wis. 527, 532, 297 N.W. 379, 381, (1941). 

*222 Wis. 279, 268 N.W. 238 (1936). 
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Corporation statute The line between taxes and police power 
exactions is not, however, a hard and fast one. In Carmichael v. 
Southern Coal and Coke Co.,5 the Supreme Court of the United 
States considered exactions by the state of Alabama to provide a 
state unemployment compensation fund as an exercise of the state’s 
taxing power. 

The question of the so-called diversion of motor vehicle and 
gasoline taxes has long been a subject of political debate in Wiscon- 
sin. Friederich v. Zimmerman® fully and conclusively shows that 
whatever may be the ethical right of the state to use these funds for 
non-highway purposes, there is no legal objection to it. When the 
legislature has intended to put portions of the public funds in trust 
it has specifically so declared. No such declaration exists concerning 
the funds in question, but on the contrary there are in the statutes 
several provisions to the effect that all moneys paid into the state 
treasury shall unless otherwise specified by law belong to the general 
fund.” In addition legislative practice and debate for the last ten 
years has clearly shown the legislative understanding to be that the 
taxes in question are available to meet the general expenses of the 
state. 

J. C. Penny Co. v. Tax Commission® involved the remand of 
that case to the Wisconsin court after the Supreme Court of the 
United States had held, contrary to the Wisconsin court, that the 
Wisconsin tax on the privilege of declaring dividends by foreign 
corporations doing business in the state was constitutional. It was 
contended by the tax-payer that the United States court had held the 
tax an income tax, and as such it could not be valid under the consti- 
tution of Wisconsin. This the court denies. The tax is still a tax 
on the privilege of declaring dividends and is constitutional. All 
that the United States court held was that, since it would be valid if 
designated as an income tax, it would still be valid into whatever 
“descriptive pigeon-hole” the state court put it. The victory for the 
Department of Taxation was, however, something of a Pyrrhic one. 
According to the statute only the declaration of such dividends as 
are attributable to “income derived from property located and busi- 
ness transacted in this state”® are subject to the tax. It appeared 





*Doherty v. United States, 94 Fed. (2d) 495 (C.C.A. 8th, 1938). See also 
Noble State Bank v. Haskell, 219 U.S. 104 (1911). 
*301 U.S. 495 (1937). 
* 238 Wis. 148, 298 N.W. 760, (1941). 
Wis. Stat. (1939) §§ 14.68(1), 25.20. 
*238 Wis. 69, 298 N.W. 186 (1941). 
* Wis. Stat. (1939) § 71.60, § 3. 
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that the company’s dividend of $17,900,134, which was more than 
two and one half million dollars in excess of its earnings for 1935, 
had in accordance with the law of the state of incorporation, been 
paid out of its surplus of $36,072,252, existing at the end of the 
calendar year 1935. This surplus represented the accumulated earn- 
ings for many years prior to 1935 and from all states in the union. 
What the court held was that the Tax Commission must determine 
the percentage of that surplus attributable to Wisconsin, and levy the 
tax only on that percentage of the 1936 dividend. Although the 
Wisconsin statute contains a provision, subdivision (4), that in ab- 
sence of proof to the contrary, dividends shall be presumed to be 
paid out of earnings attributable to Wisconsin for the year immedi- 
ately preceding the declaration of the dividend, this was held to be 
rebutted by the showing of the taxpayer that the dividend was in 
fact paid out of a long accumulated surplus. To determine what 
portion of this surplus could be attributed to Wisconsin would seem 
to be an all but impossible task. The provision that dividends are 
presumed to be made out of the most recent earnings of a corporation 
is contained in the Federal*® and in the Wisconsin Income Tax 
laws.'!_ Where the taxability of a dividend or of its declaration de- 
pends upon its source some such provision is a necessity, and the 
validity of such provisions seems indubitable. If Wisconsin has the 
power to levy the tax in question it also has the power to make such 
levy effective. The commission was doubtless in error in applying 
the ratio of the Wisconsin 1935 income to the company’s entire in- 
come for that year, to the entire dividend declared rather than to 
that portion of the dividend which could have been paid and of the 
income for the year previous. However, where there are current 
earnings sufficient to support a dividend in whole or in part, the divi- 
dend should be conclusively presumed to have come out of those 
earnings. The statute should be amended so to declare. 


PROPERTY TAXES 


The proper manner of dealing with easements in assessing pro- 
perty for taxation, and the problem of the effect of tax deeds on 
lands burdened with easements is somewhat troublesome. The ortho- 
dox rule seems to be that the value of the easement is to be added 





* Int. Rev. Cope § 115. 
™ Wis. Stat. (1939) § 71.02(2)(b) 1. 
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to the dominant tenement and subtracted from the servient one.!” 
It follows that if a tax deed is issued on the servient tenement the 
property still remains subject to the easement.1* Where, however, 
the dominant tenement is in one tax district and the servient tene- 
ment in another, as is frequently the case in water power develop- 
ments, the problem is more complicated. In Bradley Co. v. Rock 
Fails’ it was held that in assessing an undeveloped water power site, 
the whole value could not be assessed in the tax district where the 
dam would be located and the water power turned into usable energy, 
but that the district in which the necessary flowage from the dam 
would occur was also entitled to a proportionate part of this value. 
This decision was followed in Whiting-Plover Paper Co. v. Lin- 
wood"® decided twelve years later. In these decisions the court relied 
on Wisconsin Statutes, Sections 70.12, 70.08, and 70.32. The use 
of land as a basin for flowage was considered a valuable privilege 
appertaining to the land over-flowed and therefore taxable in the 
district where the land lay. In Union Falls Power Co. v. Marinette 
County'® where the situation was aggravated by the fact that tax 
deeds had been issued on the lands subject to the flowage easement, 
these latter cases are badly discredited if not overruled. The court 
held in substance that the value of the flowage easement should be 
added to the dominant tenement and subtracted from the servient 
one, and therefore the town where the over-flowed lands lay had 
no jurisdiction to tax the easement. No attention was paid to the 
fact that the dominant and servient tenements lay in different tax 
districts. It is submitted that the court is in error. Each tax district 
is entitled to tax all land in the district to the full extent of its value 
for whatever purpose the land may be utilized. Land which is over- 
flowed to furnish a reservoir for a dam in another district has its 
value for such purpose in the district where the reservoir exists. 
Union Falls Power Co. v. Marinette County is opposed to the many 
cases cited in Whiting-Plover Paper Co. v. Linwood," and if the 
court should be faced with a situation where the over-flowed lands 
lay in Wisconsin and the dam-site in another state it is hoped that 
the court would not follow it. 





*Spensley v .Valentine, 34 Wis. 154 (1874). 

* Tax Lien Co. v. Schultze, 213 N.Y. 9, 106 N.E. 751 (1914); Tide Water 
Pipe Co. v. Bell, 280 Pa. 104, 124 Atl. 351 (1924). 

* 166 Wis. 9, 163 N.W. 168 (1917). 

198 Wis. 590, 225 N.W. 177 (1929). 
3° 238 Wis. 134, 298 N.W. 598 (1941). 
7198 Wis. at 594, 225 N.W. at 179. 
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Town of Remington v. Wood County"® involved the claim of a 
local district, a town, for taxes levied for local purposes against a 
county which had taken tax deeds to itself for town lands sold for 
delinquent taxes. Under the Wisconsin system the local district, 
after retaining to the extent of the tax payments made, its local taxes, 
returns to the county all delinquent lands. The county then pro- 
ceeds to offer these lands for sale for taxes, and, if there are no 
private purchasers, the county itself becomes the purchaser and may 
by vote of the county board take tax deeds for such lands. All reve- 
nues received by the county are applied first to the county tax, but if 
the sums received by the county exceed the sum due it for unpaid 
taxes the balance is paid to the local district for local purposes.!® 
In the instant case the defendant county had taken tax deeds to cer- 
tain tax delinquent lands in the plaintiff town. Instead of attempting 
to sell such lands the county made a twenty-year lease of the same 
to the State Conservation Commission for public fishing and hunting 
grounds, apparently at a nominal figure. The plaintiff claimed that 
the county was a trustee of the lands under duty to sell the same 
for the benefit of general county and town funds, and that it had 
breached its duty by the lease in question and was liable to the town 
for the delinquent town taxes on the lands to which the defendant 
county had taken tax deeds. This the court denied. By sections 
75.14(1) and 75.36 the county got a fee simple absolute under its 
tax deeds. By the latter section it is expressly provided the county 
taking a tax deed is not liable for any delinquent taxes on said lands 
until the such lands are sold. Neither is the county a trustee for the 
lands to the town but holds the same in a proprietary capacity with 
a discretion in dealing with them which cannot be controlled by the 
courts. The right of local districts to the tax moneys is solely a 
legislative matter. The court held that the action of the plaintiff 
should therefore have been dismissed. 


INHERITANCE AND GirT TAXES 


Will of Marshall illustrates the established proposition that 
death taxes accrue and are assessable as of the date of the decedent’s 
death. In this case a legatee under the will of Mary Marshall died 





8238 Wis. 172, 298 N.W. 591 (1941). 

” The applicable statutes are as follows: Wis. Star. (1939) §§ 74.15, 74.17-20, 
74.19(3), 74.33, 74.40, 74.42, 75.36. 
* 236 Wis. 132, 294 N.W. 527 (1940). 
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after the death of the testatrix, but before the will was probated, and 
of course never received the money. The court in light of principle 
stated above was clearly correct in holding that the bequest to the 
legatee was taxable, and also in its dictum that another tax would 
be leviable in the estate of the legatee on the succession to the sum 
in her estate. Section 72.04(2) of the Wisconsin Statutes gives only 
a partial relief from the imposition of two taxes in such a situation. 


Gift taxes are a recent innovation in the country’s tax structure. 
Two cases decided by the court in the last year add to the jurispru- 
dence on this subject. In Ingram v. State”! the donor resident in 
Wisconsin, made a transfer in Minnesota by an irrevocable trust to 
trustees, one of whom was a Minnesota trust company, of a large 
amount of securities, a considerable portion of which had never been 
held in Wisconsin. It was held that Wisconsin had jurisdiction to 
levy the gift tax on this transfer on the principle long employed in 
property and inheritance taxation that the jurisdiction over intan- 
gibles follows the domicile of the owner. In this the case supple- 
ments the recent decisions of Pearson v. McGraw,” and Van Dyke 
v. Tax Commission. In spite of the recognition of the state’s juris- 
diction the particular transfer in question was not taxable under the 
Wisconsin Gift Tax Statute.** The transfer in question was a 
complicated one, but the general feature was that the settlor’s wife, 
son, and nephew should receive such portions of the income of the 
trust as the trustees should deem desirable, the remainder to be accu- 
mulated. Upon the consent of settlor’s son, or of the trust company, 
in the event of the son’s death, the trustees were directed to transfer 
any or all of the principal to the settlor’s wife. On the death of the 
wife the son had like right dependent on the consent of the trust 
company. There were provisions for the distribution of the corpus 
on the death of the survivor of the wife and the son. The Supreme 
Court, reversing the Tax Commission, held that this transfer in trust 
was not subject to a gift tax on the ground that no gift had been 
made, but that conditional rights only had been created in the bene- 
ficiaries of the trust. Although the case deals with gifts subject to 
conditions precedent, there is an intimation that the same rule would 
apply as to gifts subject to conditions subsequent and that the pro- 





™ 236 Wis. 449, 295 N.W. 749 (1941). 
™ 308 U.S. 313 (1939). 

235 Wis. 128, 292 N.W. 313 (1940). 
“Wis. Stat. (1939) § 72.75 § 4. 
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visions of Section 72.15 applicable to inheritance taxes are not appli- 
cable to the gift tax. The court cites with approval the United States 
cases of Estate of Sanford v. Commissioner® and Rasquin v. Hum- 
phries*® in which cases the Supreme Court takes the position that the 
gift tax should be regarded as supplementary to the estate tax, and 
that transfers subject to the latter tax are not ordinarily subject to 
the former." It would seem that as to all income and principal actu- 
ally received by the beneficiaries, a gift tax would be clearly leviable.”* 
There is also a question whether the transfer in question will escape 
an inheritance tax in the estate of the settlor on the latter’s death, 
since as far as he was concerned the transfer was an absolute one. 
It is hazarded that the courts of Wisconsin will have to deal with this 
transfer again.”® 

In Miller v. Department of Taxation*®® a settlor had transferred 
$25,000 in trust, the income to be accumulated and the principal and 
accumulated income to be paid to the wife of the settlor on the lat- 
ter’s death. By proper actuarial and accounting principles the value 
of this gift was ascertained at $25,000. The present value of the 
gift of the principal was $17,031, and of the income to be accrued up 
to the time of the settlor’s death, $7,969. In dictum it is said that 
on this accumulated income the trustee must also pay an income tax. 
In holding that where there is a gift of income, both gift and income 
taxes are leviable, the case is in accord with State ex rel. Hickox v. 
Widule.* 


INCOME TAXES 


Burroughs Adding Machine Co. v. Tax Commission®™ and North- 
ern States Power Co. v. Tax Commission® both involve the situa- 
tion of two or more affiliated corporations controlled by a single 
holding company, engaged in business in Wisconsin and elsewhere, 
where the accounting between the corporations in the affiliated group 





* 308 U.S. 39 (1939). 

* 308 U.S. 54 (1939). 

"This is the express provision of the Wisconsin Emergency Gift Tax, Wis. 
Srat. (1939) § 72.75, § 4(c). 

*Sanford’s Estate v. Commissioner, 308 U.S. 39 (1939). 

On the general subject of gift taxes, Magill, The Federal Gift Tax (1940) 
40 Cor. L. Rev. 773 is helpful. 

* 238 Wis. 287, 299 N.W. 28 (1941). 

166 Wis. 113, 163 N.W. 648 (1917), Note (1928) 4 Wis. L. Rev. 368; 
see also Irwin v. Gavit, 268 U.S. 161 (1925). 
237 Wis. 423, 297 N.W. 574 (1941). 
237 Wis. 433, 297 N.W. 578 (1941). 
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is such as to deprive Wisconsin of income that would under normal 
circumstances be attributable to this state. Buick Motor Co. v. Mil- 
waukee** and Palmolive Co. v. Conway*® firmly established that 
under such circumstances the state had the power to assess to the 
corporation doing business in Wisconsin the income which would 
reasonably accrue in Wisconsin if it were not for the tax-evading 
effort of the inter-corporate arrangement. Wisconsin Statutes 
(1939) Section 71.25(1), specifically confers this authority on the 
Department of Taxation. Subsection two of this statute confers on 
the department in the case of affiliated corporations the power also 
to “require such consolidated statements as in its opinion are necessary 
in order to determine the taxable income received by any one of the 
affiliated or related corporations.” In reliance on this subsection, 
the Tax Commission required in the above two cases a consolidated 
return of the income of all the affiliated corporations wherever 
earned, and then ascertained the proportion of such income as could 
be attributed to Wisconsin by using the formula of Wis. Statutes 
(1939) Section 71.02(3)(d) for ascertaining the income attributable 
to Wisconsin of “persons” engaged in business within and without 
the state. This the court held the Commission had no power to do. 
Section 71.02(3)(d), supra, relates only to single tax-payers. The 
corporate individuality of the several corporations in the affiliated 
group must be respected. The only power of the Commission is to 
ascertain the income of the Wisconsin tax payers which would prop- 
erly accrue to them if the same had not been determined by the 
improper tax-evading arrangements between the several affiliated 
corporations. In this respect the decisions follow the prior case of 
Curtis Companies, Inc. v. Tax Commission,**® although in that case 
no improper accounting between the affiliated members of the group 
appeared. That the decision places a heavy burden on the Depart- 
ment of Taxation is apparent from the Northern States Power case, 
supra, where the affiliated group consisted of nineteen separate corpo- 
rations. Of these, eleven were Wisconsin corporations, some of 
which sold power to affiliated Minnesota corporations for use in that 
state, and a few of which purchased energy from Minnesota corpora- 
tions for use in Wisconsin. The particular tax-evading device em- 
ployed was that most of the working capital for the Wisconsin cor- 





“48 Fed. (2d) 801 (C.C.A. 7th 1931), cert. denied 284 U.S. 655 (1931). 
56 Fed. (2d) 83 (C.C.A. 7th 1932), cert. denied 287 U.S. 601 (1932). 
* 214 Wis. 85, 251 N.W. 497 (1934). 
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porations was furnished by loans from the holding corporation on 
which the lender charged six per cent interest compounded monthly. 

In recent years the use of the trust device in settling estates and 
distributing the income therefrom has become increasingly common. 
Two recent cases involve the problem of taxing the income from 
such trusts. In Mahler v. Conway** a resident of Wisconsin trans- 
ferred to an Illinois trustee by two separate trust agreements two 
separate blocks of stock of 200 shares each. This stock had cost the 
settlor approximately $10 a share, but at the time of the transfers 
had increased in value to $100 a share. By the terms of one trust 
the income from the trust was to be accumulated, and by the terms 
of the other only the capital gains. In both cases the trust estate at 
the termination thereof was to be paid over to the wife of the settlor 
if she then survived. Before this event transpired the stock had been 
redeemed by the corporation issuing it and the trust estate otherwise 
invested. On the termination of the trust and the distribution there- 
of to the wife, who was a Wisconsin resident, the Tax Commission 
contended that she was assessable for income received to the extent 
of the difference between the cost to the settlor and the value of the 
property distributed by the trustee to the wife, and also for the cur- 
rent income received by the trustee and not distributed by it until the 
trust’s termination. The basis of this claim as gleaned from the brief 
of the Attorney General is apparently that since the wife was the 
one beneficially interested in the trust, all income arising from the 
transactions in question became assessable to her. This the court 
denied. The cestui que trust had only a contingent interest therein. 
When this interest became vested the amounts received were capital 
and could not be taxed as income. The decision shows an easy way 
for the avoidance of Wisconsin income taxes. Section 71.02(2)(d), 
providing that where a gift is sold by a donee the basis for figuring 
the profit therefrom shall be the cost to the donor, was not employed 
in the argument of the case. If this statute does not cover the situa- 
tion here presented it should be amended so to do.** 

First Wisconsin Trust Company v. Department of Taxation®® in- 
volved a revocable trust with a provision that gains derived from 
the sale of securities should be treated as principal and not distribu- 
ted. The court held that under Wis. Statutes (1939) Section 71.095 





* 236 Wis. 582, 295 N.W. 772 (1941). 
* Cf. Int. Rev. Cope § 113(a)(2); U.S. Treas. Dept. Reg. 103, § 19.113(a) 
(2)-1. 
” 237 Wis. 135, 294 N.W. 868 (1941). 
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(4) such income was taxable to the trustee. The contention of the 
trustee that the income from a revocable trust is in reality the in- 
come of the cestui and not of the trustee was rejected. For the pur- 
pose of taxing the income from trusts the Wisconsin statutes do not 
distinguish between revocable and irrevocable trusts. Although the 
decision was a victory for the Department of Taxation, another 
possibility of avoiding or evading high taxes in the upper surtax 
brackets is here disclosed. In this connection it may be pointed out 
that the federal tax statutes specifically provide for taxation of in- 
come in such cases to the settlor.* 


VI. 
TRUSTS AND DECEDENTS’ ESTATES 


Howarp L. Hati 


Several cases dealing with income, gift and inheritance tax prob- 
lems in relation to wills and trusts are dealt with in the article on 
Taxation, and so are omitted from this review of cases. A very 
much smaller proportion of the cases decided during the last two 
terms of the Supreme Court dealt with problems of construction of 
wills and trusts, than in the preceding two terms discussed a year 
ago in this review. 


A. CONSTRUCTION OF WILLS 


Gift to a class—The will of the testatrix in Estate of Phillips' 
provided “All remaining properties to be equally divided among my 
nieces and nephews.” Four nieces and three nephews survived the 
testatrix. Also surviving were certain grandnieces and grandneph- 
ews, children of three nieces who predeceased testatrix. The testatrix, 
at the time of making the will, was aware that these three nieces 
had predeceased her, leaving children. The court held that the resi- 
due of the estate went to the surviving nieces and nephews, and that 
the grandnieces and grandnephews had no claim under Wisconsin 
Statutes, Section 238.13 or otherwise. 


Taking per stirpes or per capita— In Estate of Porter® the resi- 
duary clause of testatrix’s will provided, “All the rest, residue and 





“ See Int. Rev. Cope § 166. 
2236 Wis. 268, 294 N.W. 824 (1940), 296 N.W. 608 (1941). 
7238 Wis. 181, 298 N.W. 624 (1941). 
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remainder of my estate, I direct be divided in equal shares among 
my cousins, hereinafter named, to wit, [thirteen first cousins named] 
and the children of J.C. and M.T. [deceased first cousins] who sur- 
vive me.” Nine of the first cousins named predeceased the testatrix, 
and left children. The trial court felt the case was governed by the 
recent case of Will of Asby,® and held that the children of J.C. and 
M.T. shared equally with the surviving four first cousins named. 
The Supreme Court reversed the trial court, and held that the child- 
ren of J.C. and M.T. took per stirpes, stating that a very slight cir- 
cumstance is sufficient to overcome the rule of Will of Asby. The 
circumstance was that since the children of the nine named first cou- 
sins, who predeceased the testatrix, would take per stirpes, there was 
nothing in the will to show testatrix intended any different result 
with respect to the children of first cousins J.C. and M.T., who had 
died before the will was executed. The court construes the word 
“cousins” in a will to mean “first cousins”, unless the word is fur- 
ther qualified. 


Vested or contingent remainder—In Malzahn v. Teagar* the 
testatrix devised certain realty to her son for life, then to his wife 
during her widowhood and personal occupancy, thereafter in fee 
simple to the son’s children then living, and in default of living child- 
ren to other named remaindermen. The son had one child, Theo- 
dore, who predeceased his father. Theodore’s widow, as his only 
heir at law, claimed the property. The court held that Theodore had 
but a contingent remainder which was prevented from vesting by his 
predeceasing his father, and therefore, Theodore’s widow was pre- 
cluded from claiming any interest in the land. 


Res judicata.— Estate of Greeneway® involves the application of 
res judicata to construction of a will by the county court. The county 
court on August 10, 1939 entered its judgment construing the will. 
No appeal was taken. On July 22, 1940 the county court again en- 
tered a judgment construing the same portion of the will. Upon 
appeal from this second judgment, the Supreme Court held that the 
first construction was res judicata, since the same interested parties 
and the same subject matter were before the court. The fact that 
in the second proceeding the executors were asking certain instruc- 





*232 Wis. 481, 287 N.W. 734 (1939), 1941 Wis. L. Rev. 128. 
*235 Wis. 631, 294 N.W. 36 (1940). 
*236 Wis. 503, 295 N.W. 761 (1941). 
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tions as to their powers and duties did not affect the operation of the 
doctrine. 


Equitable conversion.—Estate of Hustad® deals with the con- 
struction of a will creating a trust of realty for a period of twenty 
years, and providing for the accumulation of a part of the rents and 
profits. Although the will contained a power of sale in the trustee, 
there was no duty to exercise the power until the expiration of the 
trust. The court held that since the power was not mandatory at 
the death of the testator, there was no equitable conversion of the 
realty into personalty, and hence the provision as to accumulation was 
void. The court distinguishes the well known case of Will of Schil- 
ling’ and attempts to clarify the rule as to equitable conversion. 


B. ADMINISTRATIVE PROCEEDINGS 


Jurisdiction in probate—In Estate of Joyce® the testatrix had 
died domiciled in Texas, owning realty and personalty located in 
Eau Claire, Wisconsin. The will was admitted to probate in the 
Eau Claire county court and the executors proceded to administer 
the estate. About a year and a half later the will was admitted to 
probate in Texas, and the plaintiff, husband of the deceased, filed 
a plea in abatement to all the proceedings in the Eau Claire county 
court. The trial court held that the proceedings in the Wisconsin 
court were valid, and that after the probating of the will in Texas, 
the Wisconsin proceedings became ancillary, and except for the pur- 
pose of examining and allowing the final account of the executors, 
the Wisconsin court had no further jurisdiction over the personal 
property in Wisconsin. This judgment was affirmed by the Supreme 
Court. 


Statute of nonclaim—W. H. Miller Co. v. Keefe® held that the 
claim of a judgment creditor against a decedent’s estate for a defici- 
ency judgment under a mortgage foreclosure judgment obtained 
prior to decedent’s death was barred by the statute of nonclaim’® be- 
cause of the creditor’s failure to file his claim in the county court 
within the time set for filing claims. The claim should have been 
filed although the deficiency was not determined in the foreclosure 





* 236 Wis. 615, 296 N.W. 74 (1941). 
7205 Wis. 259, 237 N.W. 122 (1931). 
*238 Wis. 370, 298 N.W. 579 (1941). 
*238 Wis. 35, 298 N.W. 52 (1941). 

* Wis. Strat. (1939) § 313.08. 
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action until after the expiration of the time limited for filing claims 
against the estate. The Supreme Court affirmed the trial court’s 
denial of the creditor’s petition for revivor. 


Accounting by executor—lIn Estate of Christopher the execu- 
tor of a will had taken possession of property other than that of the 
testator and included it in his inventory to the county court. The 
Supreme Court held that the executor, in his final account, is estopped 
to deny his liability for this property, and that the county court has 
jurisdiction over the accounting, no question of the title to property 
being involved. 


C. CONSTRUCTION oF TRUSTS 


Changed financial status—First National Bank in Oshkosh v. 
Barnes’? involved the construction of a life insurance trust. The 
settlor provided that his mother should be paid $3600 annually from 
the net income of the trust. In case of sickness or emergency the 
trustee might increase this allowance. There were provisions dis- 
posing of the balance of the annual income over $3600, and remain- 
ders over after the mother’s death. The face of the policies was 
$150,000 and there was $6885 excess by way of dividend additions 
and interest. Due to causes unforeseen by the settlor, the corpus of 
the trust was reduced to a little over $54,000 and produced an annual 
income of about $1750. The settlor had envisaged a much larger in- 
come. The trustee had made payments of $2600 to the mother out 
of capital and sought to treat the $6885 item as income. The Supreme 
Court held that the annual payments to the mother must be limited 
to income; that the payments made out of capital were erroneous; 
and that the $6885 item was principal rather than income. The court 
found no ambiguity in the wording of the trust instrument, and 
stated, “We cannot now resort to the changed financial status of the 
trust estate and use that in determining the intention of the settlor 
as of the date the trust indenture was executed.”"* 


D. ADMINISTRATION OF TRUSTS 


Trustee’s duty of loyalty—Wiéill of Cosgrove" is the type of case 
which gives some substantiation to the layman’s suspicion of the cor- 





4 235 Wis. 616, 293 N.W. 921 (1940). 
237 Wis. 627, 298 N.W. 215 (1941). 
id. at 636, 298 N.W. at 219. 

4 236 Wis. 554, 295 N.W. 784 (1941). 
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porate trustee. The court enumerates six particulars in which the 
bank, as trustee, violated its duties. Most of these derelictions were 
in violation of specific statutory provisions, so that unfamiliarity 
with common law principles cannot constitute an explanation of the 
trustee’s conduct. The trustee filed no inventory of the trust prop- 
erty; filed no annual accounts; produced no securities before the 
county court for examination ; failed to keep the trust account sepa- 
rate from its general books of account; sold two notes and mort- 
gages, owned by the bank, to the trust without the approval of the 
county court; and invested more than half the trust funds in one 
mortgage. The trustee, after administering the trust for twelve 
years, filed its final account, which was approved, and an order was 
entered assigning the mortgages to the distributees of the trust fund. 
The bank secured receipts from the distributees for their respective 
shares. After time for appeal had expired, the distributees, upon 
the hearing of their petition to vacate the order approving the trustee’s 
final account, discovered the facts: relating to the trustee’s self-deal- 
ing. This was previously unknown to the distributees, nor was it 
disclosed by the trustee’s final account. The county court denied the 
petition to vacate. This was reversed by the Supreme Court on the 
ground that the trustee’s failure to disclose its self-dealing constituted 
a fraud upon the court.15 The Supreme Court remanded the case 
with directions to surcharge the trustee with the amount due on the 
mortgages on the day the account was approved together with inter- 
est from that date. The decision has the salutary effect of imposing 
an active duty on trustees to make disclosures of their dealings to 
the court and to the beneficiaries. It also tends to confirm the sus- 
picion, previously expressed by this writer, that the approval of ac- 
counts in many instances has become merely a perfunctory matter.’ 


Duties of a mortgage trustee—Newlander v. Riverview Realty 
Co." dealt with the powers and duties of the trustee under a mort- 
gage indenture relative to foreclosure of the mortgage, and bidding 
at the foreclosure sale. The trust indenture specifically authorized 
the trustee to foreclose, but was silent as to his bidding at the sale. 
The court decided that the trustee held a power to foreclose in trust 
for the bondholders, and this power included, as a necessary incident, 





“A student note discusses this problem in greater detail in the “Notes and 
Comments” section of this issue. 
* 1940 Wis. L. Rev. 117. 
238 Wis. 211, 298 N.W. 603 (1941). 
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the same power, to bid at the foreclosure sale which is had by any 
mortgagee. This power to bid accrues from the trusteeship rather 
than from an order of the circuit court authorizing the trustee to bid. 
There is a considerable division of authority upon the trustee’s 
power to bid reviewed in the opinion. The court also held that 
Wisconsin Statutes, Section, 231.31, relating to the sale of realty by 
a trustee, applies to testamentary and other express trusts dealt with 
in Chapter 231, and that it has no application to a mortgage trustee. 


Retention of investments—In Will of North'® the problem was 
whether to surcharge the accounts of the trustee for certain losses 
arising from investments retained in the trust. The first was a farm 
mortgage of $7500 on land which depreciated in value from $20,000 
to $12,000. The trustee had consented to a reduction in the interest 
rate from 6% to 3%. The trial court had entered a surcharge for 
both the principal and the reduction of 3% in interest. Both these 
surcharges were reversed by the Supreme Court, which found no 
evidence that the trustee had not acted prudently under the circum- 
stances. The court judicially noticed the drop in farm income and 
values. The court also found laches on the part of the beneficiary, 
and cited the Schlicht case.® The second surcharge made by the 
trial court was for a loss of interest on bonds retained by the trustee 
after default. The amount surcharged was the total interest rate of 
the bonds. The Supreme Court held that a surcharge was proper, 
but that the amount should be measured by the return which the 
trustee could have secured had he promptly disposed of the bonds 
and reinvested in safe and lawful securities. 


Apportionment between life beneficiary and remainderman.»— 
Many lawyers watch carefully for pronouncements of the courts on 
the fascinating problem of allocation between income and corpus of 
dividends paid upon corporate stock held in trust when the settlor 
has given no clear instructions as to the division. Such a case is 
Estate of Boyle.24_ This decision covers both ordinary and extra- 
ordinary dividends. The trustees had received regular quarterly 
dividends upon the stock of the Northwestern Yeast Company until 
January 1, 1938. A portion of these dividends was paid out of 





*% 235 Wis. 639, 294 N.W. 15 (1940). 

*Estate of Schlicht, 231 Wis. 324, 285 N.W. 730 (1939), Comment 1940 
Wis. L. Rev. 118. 
* See comment on TrusT APPORTIONMENT, next issue. 
™ 235 Wis. 591, 294 N.W. 29 (1940). 
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surplus accumulated prior to the vesting of the trust, and the rest 
from earnings. Early in 1938 the company reduced the par value 
of its stock from $100 to $50 to create a fund, designated as paid-in 
surplus, from which liquidating dividends were to be paid in the 
future. The action was brought by the trustees upon petition for 
instructions as to allocation of the dividends. Affirming the trial 
court, the Supreme ‘Court held the dividends through December 31, 
1937 to be ordinary dividends and hence income ; those after January 
1, 1938 to be extraordinary and hence corpus. The court states it 
is following the Pennsylvania or American rule, and approves the 
following statement, (1) Ordinary dividends, regardless of the time 
when the surplus out of which they were payable was accumulated, 
should be payable to the life beneficiary, and (2) Extraordinary 
dividends, payable from accumulated earnings, whether in cash or 
stock, belong to the life beneficiary unless they entrench in whole or 
in part on the capital of the trust fund as received from the testator 
or maker of the trust, in which case they should be apportioned be- 
tween the trust fund and the life beneficiary in such a way as to 
preserve the integrity of the trust fund.2* The opinion contains a 
good discussion of how to determine whether a dividend is ordinary.” 
The court emphasizes the regularity of the dividend payments and 
the past practice of the corporation. “Paying regular dividends in 
whole or in part out of surplus earnings in years when the current 
earnings are not sufficient to meet a regular dividend is an ordinary 
corporate procedure.”** A further question arose as to dividends 
paid from interest accruing upon and profits made by the sale of 
securities in which the Yeast Company had invested its surplus. 
These were held to be income for the trust estate. By way of dictum 
the court ‘added that a cash dividend founded upon a mere markup 
of corporate assets to produce a surplus would be extraordinary in 
character, and hence should be allocated to capital. The opinion is 
well considered throughout, and should be of great assistance to 
trustees in solving the problem of allocation of ordinary dividends 
from surplus earnings partly accrued prior to the vesting of the 
trust. 


Trustee liable for unemployment compensation.—In Central Wis- 
consin Trust Co. v. Industrial Commission® the Trust Company was 





"id. at 546, 294 N.W. at 31. 
235 Wis. 591, 598, 294 N.W. 29, 32 (1940). 
* id. at 599, 294 N.W. at 32. 

* 236 Wis. 496, 295 N.W. 711 (1941). 
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trustee of a number of trust estates which consisted of buildings. It 
was the duty of the trustee to keep these buildings painted and in 
repair. The Trust Company employed a painter to do much of this 
work, furnished him the tools, and paid his wages, which latter were 
charged to the particular trust owning the building on which the 
painter worked. The court held that the painter was an employee of 
the Trust Company within the Wisconsin Unemployment Compensa- 
tion Act, and not an employee of the particular trust estates involved. 


E. CHARITABLE TRUSTS 


Resulting trust to donors.—The case of Nelson v. Madison Luth- 
evan Hospital & Sanitorium** dealt with the problem of a return 
of subscriptions to the subscribers to a charitable trust, and the 
cy pres doctrine in relation to charities. The plaintiffs had sub- 
scribed to a trust fund to be used for the erection of a Lutheran 
hospital to be located in Madison, Wisconsin. After a number of 
years no progress had been made towards construction due to a fail- 
ure to raise sufficient funds. The plaintiff subscribers sued for a 
return of their subscriptions, alleging that the trustees had abandoned 
all intentions of building and that the plan had become economically 
impossible. The defendants demurred. The trial court overruled 
the demurrers, and was affirmed by the Supreme Court. The court 
found that these subscriptions were for a particular institution to be 
located at a specified place, and that the subscribers had expressed 
no general charitable intent. Thus the rule that a gift to charity will 
not fail in the absence of a reverter clause in the terms of the gift 
was not applicable.27_ Since a general charitable intent was lacking, 
the court decided that there was no place for the application of the 
cy pres doctrine, or rule of liberal construction as the doctrine is 
known in Wisconsin. 





* 237 Wis. 518, 297 N.W. 424 (1941). 
"For instances of the application of the doctrine, see 1939 Wis. L. Rev. 125, 
and 1940 Wis. L. Rev. 116 under “Charitable Trusts”. 











LAND CONTRACTS—WISCONSIN FORM 


The purpose of this article is to annotate the principal provisions 
of the land contract form approved by the Wisconsin Legislature in 
1919? and to discuss some of the problems attending its use. 


The rights and duties of the parties under a land contract are 
primarily explained through the doctrine of equitable conversion. By 
this doctrine, upon execution of the contract, the purchaser is re- 
garded in equity as the owner of the land, and the vendor as a secured 
creditor having a legal position not unlike that of a mortgagee. Wis- 
consin particularly recognizes the analogy between a land contract 
and a mortgage, in that the vendor, like the mortgagee, holds a secu- 
rity interest in the land. Courts have deemed it just to give the 
purchaser a period in which to redeem, and much of the confusion in 
the law of land contracts has resulted from the clashing of this equi- 
table doctrine with rules of contract law which had their origin in 
the law courts. 


Forfeiture Clause 


It ig distinctly agreed . . . by . . . the parties hereto, that if the 
party of the second part [purchaser] shall fail to make any pay- 
ments of purchase money and interest, . . . at the times and in 
the manner specified, or fail to pay the taxes and assessments, 
. . . this agreement shall at the option of the said party of the 
first part [vendor] be henceforth utterly void without notice 
whatsoever, and all payments thereon forfeited, subject to be 
revived and renewed only by the act of the party of the first 
part, or the mutual agreement of both parties; .. .* 





* Wis. Strat. (1939) § 235.16; Laws of 1919, c. 584. Of the groups of forms 
approved by the legislature, numbers 33, 34, and 35 are: “Land Contract without 
Insurance Clause,” “Land Contract with Insurance Clause,” and “Land Contract 
with Insurance Clause by Corporation.” The Wisconsin Court seems never to 
have given any special weight in construing provisions of this contract to the fact 
of legislative “approval.” 

* Gates v. Parmly, 93 Wis. 294, 307, 66 N.W. 253 (1896). 

* General discussions of the problems presented by forfeiture clauses may be 
found in 2 Wriiston, Contracts (2d ed. 1936) § 791, 3 id. § 1476; Ballentine, 
Forfeiture for Breach of Contract (1921) 5 Munn. L. Rev. 329; Vanneman, Strict 
Foreclosure on Land Contracts (1930) 14 Minn. L. Rev. 342; Corbin, Right of 4 
Defaulting Vendee to the Restitution of Installments Paid (1931) 40 Yate L. J. 
1013; Simpson, Legislative Changes in the Law of Equitable Conversion by 
Contract: I (1935) 44 Yate L. J. 559. 
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It is not clear from the Wisconsin cases whether the forfeiture 
clause makes time of the essence ;* if it does, there is the further 
question of what effect that has on the rights of the parties.® Langu- 
age in Britt v. Bauman® suggests that such a provision does not make 
time of the essence. The court cites with approval an early case™ 
holding that a forfeiture clause of the same general tenor did not so 
operate.* Other cases have ialso indicated that the forfeiture clause 
in itself is insufficient to make the time of performance an essential 
element of the contract.® On, the other hand the court has said that 
a clause similar to the forfeiture clause in the approved form was 
sufficient.1° This is irreconcilable with the more recent dictum in 
the Britt case and is weakened by the fact that when the court makes 
such an assumption, it also uniformly finds waiver. 


A clear cut answer to the question is perhaps not so important in 
Wisconsin, where the court has indicated that, at any rate, it will not 





*Pomeroy was of the opinion that a forfeiture clause alone did not make 
time of the essence. Pomeroy, SpeciFic PERFORMANCE (3d ed. 1926) § 378. 
There is considerable authority contrary to Pomeroy: Judd v. Skidmore, 33 
Minn. 140, 22 N.W. 183 (1885); Garcin v. Pennsylvania Furnace Co., 186 Mass. 
405, 411, 71 N.E. 793, 794 (1904); Keller v. Garneaux, 40 S.D. 53, 166 N.W. 305 
(1918). But cf. Sylvester v. Born, 132 Pa. 467, 19 Atl. 333 (1890). 

*For an excellent historical discussion of the early cases, see Lewis, Questions 
Relating to Time in Cases of Specific Performance (1902) 50 Am. L. Rec. OS. 
[41 N.S.] 639, (1903) 51 id. [42 NS.] 1. ss 

*199 Wis. 514, 226 N.W. 955 (1929). The dictum is less significant because 
it is simply the premise for a conclusion that the pur x_might have made a 
proper showing (it was held he did not) warranting ef in equity from his 
forfeiture. Such relief would probably be granted in Wisconsin even if time were 
of the essence. 

* Hall v. Delaplaine, 5 Wis. 206, 215 (1856). 

* Ibid. Purchaser sought specific performance after having been in default. 
The court assumed he would have no right to a conveyance if time were of the 
essence. It ooncluded that nothing in the circumstances or contract (although 
there was a forfeiture clause) made time of the essence, and that the purchaser 
would be entitled to specific performance if not for the intervening rights of a 
third party. Damages were awarded. 

*“Tt is the modern tendency, especially in equity, not to treat time of the 
essence unless there is some express term in the contract so providing.” Herman- 
sen v. Slatter, 196 Wis. 426, 429, 187 N.W. 177, 178 (1922); repeated in Droppers 
v. Hand, 208 Wis. 681, 686, 242 N.W. 483, 485 (1932). Since these cases cited 
Hall v. Delaplaine in connection with the above statement, it may be concluded 
that the court would not consider a forfeiture clause such an “express term” as 
to make time of the essence. As to the words necessary to make time of the 
essence, see Pomeroy, SPectFIC PerFoRMANCE (3d ed. 1926) § 389. As to circum- 
stances so operating, see id. §§ 384-386. 

* Phillips v. Carver, 99 Wis. 561, 575, 75 N.W. 432, 436 (1898). 

“ Miswald-Wilde Co. v. Armory Realty Co., 210 Wis. 53, 243 N.W. 492 
(1933); Raddatz v. Florence Inv. Co., 147 Wis. 636, 133 N.W. 1100 (1912); 
Phillips v. Carver, 99 Wis. 561, 75 N.W. 432 (1898) ; Gates v. Parmly, 93 Wis. 
294, 66 N.W. 253, 67 N.W. 739 (1896). 
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literally enforce such a clause, where to do so will work a forfei- 
ture. It is probable that if the clause has any effect at all in Wis- 
consin, it is no more than that of an additional factor inducing a 
shorter period of redemption. This view is strengthened materially 
by a recent case, Levin v. Grant.’* In this case, shortly before the 
expiration of a two year period of redemption (during which pur- 
chaser had repeatedly defaulted) the parties entered into a stipula- 
tion whereby, if the purchaser paid his installments regularly for 
another year, he would be entitled to still another year in which to 
redeem. The purchaser, however, continued to default and vendor 
sought a writ of assistance against a third party who had acquired 
the purchaser’s interest. The circuit court denied the vendor’s mo- 
tion, revived the action, and granted the third party a period of 
seven days in which to redeem. Upon appeal, the Supreme Court 
held (1) that equity will not relieve for non-performance of a con- 
dition precedent, and (2) that by the stipulation agreement pur- 
chaser acquired no interest in the land.* On rehearing the court 
reversed its holding and affirmed the judgment of the circuit court, 
upon the basis of Gates v. Parmly,’® where it was held that equity 
will relieve for the breach of a condition precedent, when the con- 
tract is one to secure the payment of money. The significance of 
this decision is that, although time was clearly material to the stipu- 
lation agreement and there was no allegation of waiver, the effect of 
this was merely to shorten the redemption period, not to impose an 
absolute forfeiture.'® 


The clear language of the forfeiture provision suggests that the 
vendor can cut off the purchaser’s rights without notice and without 
going into court. No Wisconsin case has been found in which the 
court has expressly approved such a procedure on the part of the 





“ See Britt v. Bauman, 199 Wis. 514, 226 N.W. 955 (1929); Oconto Co. v. 
Bacon, 181 Wis. 538, 547, 195 N.W. 412, 415 (1923). Cf. Doctorman v. Schroeder, 
92 N.J.Eq. 672, 114 Atl. 810 (1921) (forfeiture enforced although purchaser was 
only forty minutes late). 

238 Wis. 537, 298 N.W. 63, 300 N.W. 171 (1941). 

As the stipulation agreement was made before purchaser’s equity of re- 
demption had expired, it would seem that the contract never became void so as 
to cut off the equity of the purchaser, but rather that a new contract was 
created. 

393 Wis. 294, 66 N.W. 253 (1896). 

* A time of the essence provision may also adversely affect the vendor. It 
has been held incumbent upon the vendor to cure his title and tender it upon the 
date set for conveyance, unless there was waiver by the purchaser. Wimer v. 
Wagner, 323 Mo. 1156, 20 S.W.(2d) 650 (1929) ; note 79 A.L.R. 1240. 
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vendor,’? and no careful lawyer (especially where the contract is of 
record) would attempt to rely on it. Actually, upon default by either 
party, the other has an election**® of remedies, both legal and equit- 
able.'® 


It is well settled that a vendor as well as a purchaser may have 
specific performance of a land contract.2” In suing for it, he is 
exercising his option to declare the contract still in force, and he 
must tender conveyance to get a decree.*4_ The difficulty is in de- 
termining how the decree shall be enforced. A contempt process is 
of course unavailable, and the Wisconsin court has expressly so 
stated.2* In Taft v. Reddy,” the See es a contract containing 
an acceleration clause?* owed $25,000 on land worth approximately 
$16,000. The trial court ordered a sale of the purchaser’s interest 





“But note that in a recent case, Wenzel v. Roberts, 236 Wis. 315, 294 N.W. 
871 (1940), it was suggested that where the purchaser was in serious default and 
had left the premises, that this was sufficient to constitute abandonment of pur- 
chaser’s interest. This statement, however, taken in its context probably means 
merely that purchaser rescinded the contract with vendor’s approval. 

* Several cases have discussed the obligations imposed on the parties by their 
election of remedies. In Miswald-Wilde Co. v. Armory Realty Co., 210 Wis. 53, 
66, 243 N.W. 492, 495 (1933), purchaser sent a written statement that he 
“rescinded” the contract because of vendor’s breach. Nevertheless the court held 
that he was not bound to the remedy of rescission unless (1) there was evidence 
of vendor’s reliance thereon, or (2) vendor had specially pleaded purchaser’s 
election. Cf. Oconto Co. v. Bacon, 181 Wis. 538, 543, 195 N.W. 412, 413 (1923) 
where the court, in a dictum, stated that any unambiguous act consistent with 
one remedy and inconsistent with the others will be deemed conclusive evidence 
of an election. 

* Actions of the vendor against the purchaser: specific performance, suit at 
law for loss of bargain and payments due, strict foreclosure, action to quiet title 
[Oconto Co. v. Bacon, 181 Wis. 538, 543, 195:N.W. 412, 413 (1923)], and eject- 
ment [Slama v. Dehmel, 216 Wis. 224, 228, 257 N.W. 163, 165 (1934)]. This 
last remedy was approved earlier in the Oconto case, supra, p. 545, 195 N.W. 
at 414. 

Actions by the purchaser against the vendor: specific performance, action 
at law for damages, rescission or cancellation, treating breach as a defense and 
using it as a discharge. Miswald-Wilde Co. v. Armory Realty Co., 210 Wis. 53, 
66, 243 N.W. 492, 497 (1933). See Note (1930) 6 Wis. L. Rev. 59. 

* Harris v. Halverson, 192 Wis. 71, 211 N.W. 295 (1927); Taft v. Reddy, 
191 Wis. 144, 210 N.W. 364 (1926); Heins v. Thompson and Flieth Lbr. Co., 165 
Wis. 563, 163 N.W. 173 (1917) ; Kipp v. Laun, 146 Wis. 591, 131 N.W. 418 (1896). 
In general, see Horack, Specific Performance for the Purchase Price (1915) 
1 Iowa L. Buty. 53; Lewis, A Vendor’s Right to Specific Performance (1902) 
41 Am. L. Res. 65. 

™ Harris v. Halverson, 192 Wis. 71, 211 N.W. 295 (1927). 

™Taft v. Reddy, 191 Wis. 144, 210 N.W. 364 (1926); Heims v. Thompson 
and Flieth Lbr. Co., 165 Wis. 563, 163 N.W. 173 (1917). Cf. Smith v. Smith, 
84 N.J. Eq. 299, 93 Atl. 890 (1915); Pease v. Cooper, 61 Ga. 626 (1878); 
Corbus v. Tweed, 69 Ill. 205 (1873); Andrews v. Sullivan, 7 Ill. 327 (1845). 

191 Wis. 144, 210 N.W. 364 (1926). 

“This fact does not appear in the reported case, but is disclosed by the 
record. 
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after thirty days. This, of course, was a sale of a negative value, 
and the Supreme Court held the decree erroneous. It ordered, in- 
stead, a sale of the land as a whole and a deficiency judgment in 
favor of the vendor for the amount of the purchase price not satis- 
fied by the proceeds.*® Other jurisdictions have adopted a similar 
method of enforcement.2® Some cases, however, suggest an alter- 
native remedy whereby the vendor is given an absolute decree for 
the amount due, which is enforceable by execution against any of 
the purchaser’s property.?* 

A far more troublesome problem arises when the entire purchase 
price under an installment contract is not yet due at the time of the 
decree, and the contract contains no acceleration clause. This is 
particularly important in connection with the approved form, which 
has no such clause.”* Any sale, either of the land itself or of the 
purchaser’s interest in the land, in order to satisfy only the amount 
actually owing at the time of the sale, leads to difficulties. The 
only practical solution would seem to be a decree providing for some 
sort of acceleration in the event of further default in payments, so 
that the proceeds of a sale of the land could be applied to payment 





* Much of the difficulty on this point seems to have come from a confusing 
similarity between enforcement by sale of a specific performance decree and 
foreclosure of a vendor’s lien. See discussion of this in State of New York, 
Report of the Law Revision Commission (1937) 358-360. See also Pomeroy, 
Sprciric PerrorMANCcE (3d ed. 1926) § 14 (nm) and cases there cited. 

*Smith v. Smith, 84 N.J.Eq. 299, 93 Atl. 890 (1915); Andrews v. Sullivan, 
7 Ill. 327 (1845). 

* People ex. rel. Sarlay v. Pope, 230 App. Div. 649, 246 N.Y.S. 414 (1930); 
Anderson v. Wallace Lbr. and Mfg. Co., 30 Wash. 147, 70 Pac. 247 (1902). The 
Wisconsin court, in Heims v. Thompson and Flieth Lbr. Co., 165 Wis. 563, 573, 
163 N.W. 173, 177 (1917), suggested that such an enforcement of a specific 
performance decree might be had. This case is, however, prior to Taft v. Reddy, 
and no decision has either held both methods of enforcement available or has 
excluded either of them. 

* Quare, whether the forfeiture clause in the approved form could possibly 
be construed as working an acceleration in event of purchaser’s default? 

*To sell the land, reimburse the vendor for only the installments actually 
due, and give the remainder of the proceeds to the purchaser would be obviously 
absurd, leaving vendor with the remaining installments both unpaid and un- 
secured. The proceeds might be held in trust and paid to vendor as installments 
came due, but that would be needlessly roundabout. In such a situation a Michi- 
gan case, Cady v. Taggart, 223 Mich. 191, 193 N.W. 848 (1923), ordered a sale 
merely of purchaser’s equitable interest, the proceeds to be used for payment only 
of the amount then due. Such a decree seems most unsatisfactory. If vendor 
were allowed to bid in for the amount then due, he might regain full title to 
the land and yet have all the remaining installments still owing. If not, either 
the equitable interest would be sold to someone else, resulting, in effect, in an 
assignment of the contract, or, more likely, it would not be sold at all, and vendor 
would be left without any means of enforcement. 
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of the entire amount still owing.*° The Wisconsin court has never 
squarely passed on this point, but its language in Harris v. Halver- 
son*! suggests that it would so provide even in the absence of an 
express clause. 

Another remedy available to the vendor and analogous to speci- 
fic performance in that it constitutes an election to stand on the con- 
tract is an action at law to recover money damages.** The approved 
form makes payment by the purchaser a condition precedent (or at 
least concurrent) to tender of conveyance by the vendor. In Jeffer- 
son Gardens, Inc., v. Terzan,** it was held that a vendor might have 
judgment for the last installment before tendering conveyance, but 
that execution would be stayed until such tender. 


The principal remedy, when vendor elects not to stand on the 
contract, is that of strict foreclosure, whereby, after a redemption 
period, purchaser’s equity is extinguished, and vendor regains pos- 
session of the land and retains the purchase money received. Ven- 
dor is, of course, not entitled to a deficiency judgment. This is con- 
trary to the Wisconsin procedure in ‘mortgage cases and also to the 
rule in a majority of jurisdictions, which allows foreclosure by sale 
of land contracts.** 

The most important consideration in connection with this remedy 
is the length of the redemption period allowed. Since 1933 this has 
been subject to statutory regulation.*> The 1935 amendment length- 
ened the possible period of redemption from one to three years.** 
This “emergency legislation” was construed in Benkert v. Gruene- 
wald,®" not as giving the court power to extend the period of re- 
demption, this being an inherent power of equity, but rather as ex- 
pressing a maximum limitation, much greater than usually allowed, 





* Such a solution, although not strictly in accordance with the terms of the 
contract, would not be unfair to the purchaser. Clearly, only the principal 
installments due would be accelerated, not the interest on them. See Fry, SPE- 
CIFIC PERFORMANCE (6th ed. 1921) 1176. 

**192 Wis. 71, 78, 211 N.W. 295, 297 (1927). 

"As to the measure of damages in a suit at law by either purchaser or 
vendor, see 4 Wiiziston, Contracts (2d ed. 1937) § 1399. 

*216 Wis. 230, 237, 257 N.W. 154, 156 (1934). This is an exercise of 
equitable power in a “legal” proceeding, but under the code wholly commendable. 
Also a judgment in strict foreclosure is a defense to vendor’s action on notes 
— for the purchase price, Kunz v. Whitney, 167 Wis. 446, 167 N.W. 747 
1918). 

“Vanneman, Strict Foreclosure on Land Contracts (1930) 14 Minn. L. Rev. 
342. 

* Wisconsin Laws of 1933, c. 301. 
* Wisconsin Laws of 1935, c. 362. 
* 223 Wis. 44, 48, 269 N.W. 672, 673 (1936). 


















































96 WISCONSIN LAW REVIEW 





[Vol. 1942 


and not affecting the court’s discretion to fix any time up to the 
maximum. In this case, the purchaser was in default and hope- 
lessly insolvent ; he still owed $34,000 on land worth at most $25,000. 
Under these circumstances, it was an abuse of discretion for the 
trial court to follow the recommendation of the mediation board** 
under the emergency statute and grant a redemption period of two 
years. Three factors were considered by the court in reaching this 
conclusion: first and most important was the inability of the pur- 
chaser to redeem, considering his state of insolvency, the value of 
the land, and the slight possibility of refinancing. Second was the 
size of the purchaser’s equity. Third was the consideration that 
since under strict foreclosure the vendor has no right to a deficiency 
judgment, the purchaser would not be injured by sale at a depressed 
price, and, therefore, does not need an extension of the period of re- 
demption to protect him against that event. Other considerations, 
not expressly mentioned, are, of course, the length of the default 
and the materiality of time to the contract. The court intimated that 
the amount purchaser had paid was of slight importance, since the 
only purpose of a redemption period is to give him a chance to re- 
deem, and its length should be determined according to the possi- 
bility of his doing so.*® 

One of the vendor’s primary concerns is to prevent a purchaser 
in default from using his period of redemption merely to receive the 
rents and profits a while longer, without having any real intention 
of redeeming. Appointment of a receiver as a method of prevent- 
ing this practice has seldom been resorted to. If the vendor can 
show that the rents and profits of the land are in material danger,“ 





*In Levin v. Grant, 238 Wis. 537, 298 N.W. 63, 300 N.W. 171 (1941) the 
circuit court gave vendor judgment in strict foreclosure with a two year period 
of redemption. The judgment also provided that the vendor had the right to 
apply to the mediation board of the county for an order terminating the period 
of redemption if the purchaser defaulted in the monthly payments which were 
agreed upon in a prior proceeding before the board. 

* Binzel v. Oconomowoc Brewing Co., 226 Wis. 498, 277 N.W. 98 (1938). 
See also St. Joseph’s Hospital of Franciscan Sisters v. Maternity Hospital and 
Dispensary Ass’n, 224 Wis. 422, 272 N.W. 669, 273 N.W. 791 (1937) where the 
majority allowed an exceptionally long period of redemption in favor of a 
charitable institution and Wickham, J., dissented on the grounds that there was 
no proof the purchaser would be able to redeem. 

“In Fondtosa Highlands, Inc. v. Paramount D. Co., 212 Wis. 163, 248 N.W. 
131 (1933), receivership was denied because the land was unproductive and un- 
improved and further because vendor did not show the land was in danger of 
material injury. See Baker v. Bohnert, 158 Wis. 337, 148 N.W. 1093 (1914) 
where a receiver was appointed pending action by the owner of a farm to cancel 
a lease. 
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the present statute*’ allows the court to appoint a receiver both dur- 
ing the trial and during the period of redemption. The vendor in 
Sharf v. Hartung*® was allowed a receiver when he showed that his 
purchaser had not paid the taxes on an office building which was 
yielding rents and profits. Although there is no authority on the 
subject, it would seem that the appointment of a receiver might well 
warrant giving the purchaser a longer period of redemption, since 
the vendor’s interests would then be safeguarded. 


Another remedy, which goes on the theory that vendor disaffirms 
the contract, is an action to quiet title. But its availability is prob- 
ably limited to such extreme circumstances as those in Oconto Co. v. 
Bacon.** In that case, after expiration of a year, neither the pur- 
chaser nor his assignee had made any of the payments or improve- 
ments called for in the contract, nor had they even offered to do 
so, when the vendor declared the ‘contract void. The court allowed 
vendor’s action to quiet title without granting the purchaser any 
period of redemption. There are several possible explanations for 
this decision. The first is that there was a total failure of considera- 
tion. The second is that the passage of time extinguished whatever 
equity purchaser derived from the making of the contract. Third, 
it should be noted that the purchaser at no time offered to “do equity” 
by tendering performance. 


As a result of judicial refusal to enforce the rigors of the forfei- 
ture clause, not only are the vendor’s remedies little aided thereby, 
but also the vendee’s remedies are not thereby impaired. Specific 
performance is, of course, the vendee’s principal remedy against a 
defaulting vendor. When the purchaser is also in default, the ques- 
tion arises as to the correlation between the existence of his equity 
of redemption and his right to specific performance, notwithstand- 
ing his default. Where time is not of the essence,** it has been held 
that “. . . courts will hold the bargainor to the contract, and compel 
him to convey, although the purchase money was not paid or tendered 
at the exact time fixed in the contract for the payment ; provided that 
compensation can be made to him for the delay, it appearing also to 
be conscientious that the conveyance should be made.”*° The conclu- 





“Wis. Star. (1941) § 268.16(1). 
“217 Wis. 500, 259 N.W. 257 (1935). 
“181 Wis. 538, 195 N.W. 412 (1923). 
“Tt would seem that time of essence provisions should have no different 
effect in this instance than when vendor seeks foreclosure of the contract. 
* Hall v. Delaplaine, 5 Wis. 206, 214 (1856). 











98 WISCONSIN LAW REVIEW [Vol. 1942 


sion from this is that purchaser may have specific performance at 
any time while he still retains an equity of redemption, if he tenders 
full performance with compensation.** This is strongly supported 
by Hermansen v. Slatter.*" On the other hand specific performance 
was denied the purchaser in Williams v. Williams*® when he had been 
in default for over ten years after the date set by the contract for 
completion of performance. The court does not indicate whether 
purchaser had ever paid anything, so that it would seem he had no 
substantial equity left, and vendor might very well have maintained 
an action to quiet title. But this case does not negative the correla- 
tion, and it seems reasonable to conclude that, so long as purchaser 
has any equity with which he could defend an action to quiet title, he 
may have specific performance upon making proper tender. 


If the purchaser rightfully chooses to rescind the contract, he is 
entitled to a lien on the property. Problems arising in the application 
of this rule are: (1) when is the purchaser entitled to a lien, (2) 
when does the lien come into being, and (3) what does the lien in- 
clude? The first has recently been answered by the case of Weidner 
v. Hyland. The vendor there was the first to default in that his 
title was defective, although the defect was easily curable. The pur- 
chaser thereafter defaulted in payments, and it was evident from 
his own admission that he could not continue payment. Neverthe- 
less, the court held that the purchaser was entitled to a lien, basing 
its decision solely on the fact that the vendor was the first to default. 
Necessarily the conclusion must be that the purchaser is entitled to 
a lien whenever vendor first defaults and that a subsequent default 
by the purchaser has no effect on his right. The only advantage to 
be seen in such a rule is its certainty, for it does not consider the 
equities of the parties. The second question was originally settled 
by Miswald-Wilde Co. v. Armory Realty Co.,® where the court held 
that the lien attached upon the filing of the lis pendens. Dicta in the 
Weidner case, however, led to the statement of a new rule in Wen- 
zel v. Roberts®' that “The lien attaches when a payment on the pur- 





“Id. at 216. 

"176 Wis. 426, 429, 187 N.W. 177, 178 (1922): “Where time is not of the 
essence of the contract and the thing to be done can be done as well at a later 
as an earlier day without detriment to the party for whom the thing is to be 
done, the delay will not prevent specific performance.” 

“50 Wis. 311, 6 N.W. 814 (1880). 

“216 Wis. 12, 255 N.W. 134, 256 N.W. 244 (1934). 
210 Wis. 53, 68, 243 N.W. 492, 498, 244 N.W. 589, 246 N.W. 305 (1933). 
* 236 Wis. 315, 318, 294 N.W. 871, 873 (1940). 
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chase price is made, and remains whenever the right to recover the 
payment exists... .” The Miswald-Wilde case answered the last 
question when, the court, upon rehearing, held that the lien included 
only the purchase price payments plus interest thereon, rather than 
purchase price plus loss of bargain. If the purchaser wants also to 
recover loss of bargain, he must sue at law for damages. 


The Tenant by Sufferance Clause 


The party of the second part further agrees to hold the said 
premises from the date hereof, as the tenant by sufferance of the 
said party of the first part, subject to be removed as a tenant 
holding over, by process under the statute in such case made and 
provided, whenever default shall be made in the payment of any 
of the installments of purchase money, interest, taxes, assess- 
ments or insurance premiums as above specified. . . . 


When a land contract is silent as to right of possession, the rule 
is that possession remains in the vendor.®? The parties may, how- 
ever, contract to put the purchaser in possession, and such a, clause as 
the one above has been held so to operate by implication in Wiscon- 
sin.5* From this it would seem to follow that the vendor has a right 
to give possession to the purchaser upon any terms or conditions. 
Thus, in the early Wisconsin case of Wright v. Roberts,®* a clause 
like the one above was held expressly to create a landlord-tenant re- 
lationship between the parties, so that after the purchaser had de- 
faulted, the vendor could recover damages for use and occupation. 
Presumably the same, reasoning would allow him, as a landlord, to 
recover possession of the land by summary proceedings® upon pur- 
chaser’s default, although the case does not mention this possibility. 


The case of Diggle v. Boulden,®* however, held that under a 
contract containing such a clause, the vendor’s remedy at law would 
be inadequate since the purchaser’s equities would bar any action 
against him as tenant by sufferance,”’ and in any event such action 
would be ineffective to extinguish the purchaser’s equity of redemp- 
tion. 





"66 C.J. § 784. 

Martin v. Scofield, 41 Wis. 167 (1876). 

22 Wis. 161 (1867). 

© Wis. Stat. (1941) § 291. 

*48 Wis. 477, 4 N.W. 678 (1880). 

* Newton v. Leary, 64 Wis. 190, 25 N.W. 39 (1885) (Title to land cannot 
be tried in an unlawful detainer action). 
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When in Hill v. Sidie®* the question came up again in an action for 
use and occupation, the court held that the clause would not change 
the parties’ relationship into one of landlord and tenant. This, of 
course, made actions for unlawful detainer and for use and occupa- 
tion equally unavailable. This decision was confirmed in Krawow v. 
Wille,”® and the result is that today the tenant by sufferance clause is 
nearly meaningless. It may still be that it is possible to contract for 
a return of possession to vendor upon purchaser’s default by means 
of a clause which provides only for that, and does not attempt to 
superimpose a landlord-tenant relationship on that of vendor-pur- 
chaser. And perhaps, as suggested in a dictum in Oconto Co. v. 
Bacon,® the vendor can still recover possession by summary pro- 
ceedings, even under the clause, in a case where the purchaser’s 
equity is clearly nonexistent. 


Where the vendor is primarily concerned with regaining posses- 
sion of the land, ejectment is another remedy which should be con- 
sidered. This has been held available in Britt v. Bauman.* There the 
purchaser was in default only $175 in taxes, yet the court allowed 
vendor’s action. It indicated that equitable defenses are available in 
ejectment, and that, therefore, there would be no danger of a for- 
feiture. The implications are (1) that although purchaser could de- 
fend by making up his default, he would have to tender before 
pleading, and no period of redemption would be allowed, and (2) 
that because of this lack of a redemption period, a judgment in 
ejectment would not operate to extinguish purchaser’s equity en- 
tirely. It is not clear whether purchaser would have to tender the 
whole amount of the default. Assuming that purchaser retains an 
equity," it would be necessary for vendor to bring an action to quiet 
title or strict foreclosure to extinguish the equity. Since the first 
also makes no provision for a redemption period it would probably 
not be allowed under ordinary circumstances. A second action for 
strict foreclosure may be the only solution. The possibility that ven- 





116 Wis. 602, 93 N.W. 446 (1903). 
125 Wis. 284, 103 N.W. 1121 (1905). 
181 Wis. 538, 545, 195 N.W. 412, 414 (1923). 

“199 Wis. 514, 226 N.W. 955 (1929). Ejectment as vendor’s remedy was 
earlier approved in Oconto Co. v. Bacon, 181 Wis. 538, 545, 195 N.W. 412, 414 
(1923). There is the possibility that the ejectment judgment finally adjudicates 
the rights of the parties and cuts off the purchaser’s equity because purchaser 
has a chance to set up his equitable defense in that action. 

® Gillett v. Eaton, 6 Wis. 33 (1857) held a mortgagee could not cut off the 
mortgagor’s equity by means of ejectment. 
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dor can bring an action in ejectment to regain possession during pur- 
chaser’s period of redemption following a strict foreclosure action 
might well be considered, but a strict foreclosure judgment with its 
provision for a writ of assistamce would probably be held to preclude 
the vendor from a further action in ejectment. 


The Title Clause 


[Vendor] ... in case the aforesaid sum . . . with the interest 
and other moneys shall be fully paid and all the conditions herein 
provided shall, be fully performed at the times and in the man- 
ner above specified, will on demand, thereafter cause to be exe- 
cuted and delivered to said party of the second part ... . a good 
and sufficient Warranty Deed, in fee simple, of the premises 
above described, free and clear of all legal liens and incumbrances, 
except the taxes and assessments herein agreed to be paid by 
the party of the second part, and except any liens or incumbrances 
created by the act or default of the party of the second part. ... 


It is evident that a “good and sufficient Warranty Deed,’”® as re- 
quired by the approved form, requires vendor to convey a market- 
able title.** A marketable title is one which is free from any unreason- 
able hazard of litigation.**° The Wisconsin court has used various 
tests in applying this standard: The title must be free from defects 
that would cause a reasonable doubt in the mind of a reasonably 
prudent and intelligent person.** While the purchaser cannot be 
compelled to take a doubtful title, he will not be permitted to object 
because of a bare possibility of encumbrance.® If the doubt con- 
cerns a question of law, it must be a fairly debatable one, one on which 
a judicial mind would hesitate before decision.*® If the doubt con- 
cerns a question of fact, there must be inability to prove the fact 
easily and readily at a future time.*® A marketable title is one sale- 
able generally as well as locally without abatement in price.” 





“Even in the absence of specific provision, under the majority rule the 
vendor must prepare the deed; in England the purchaser must prepare the deed 
if he sues for specific performance. 27 R.C.L. 522. 

“Douglas v. Ransom, 205 Wis. 439, 237 N.W. 260 (1931); Hermansen v. 
Slatter, 176 Wis. 426, 187 N.W. 177 (1922); Neff v. Rubin, 161 Wis. 511, 154 
N.W. 976 (1915) See Stebbins, A Lawyer’s Opinion after Examination of Title, 
Proceedings of Wis. Bar Ass’n (1940) 47 et seq. 

“Zunker v. Kuehn, 113 Wis. 421, 88 N.W. 605 (1902); Gates v. Parmly, 
93 Wis. 294, 66 N.W. 253 (1886). 

* Haumersen v. Sladky, 220 Wis. 91, 264 N.W. 563 (1936). 

"Nelson v. Jacobs, 99 Wis. 547, 75 N.W. 406 (1898). 

“Id. at 560, 75 N.W. at 410. 

® Gates v. Parmly, 93 Wis. 294, 66 N.W. 253 (1896). 

” Douglas v. Ransom, 205 Wis. 439, 237 N.W. 260 (1931). 
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In general marketability is a matter of good record title,” but it 
may be established by facts outside the abstract, unless, as the ap- 
proved form does not, the contract calls expressly for a good title.72 
In like matter marketability may be disproved by facts outside the 
abstract. Where facts aliunde the record are relied upon to establish 
marketable title, they must be readily accessible at future times. 


Whether purchaser may have rescission before the day set for 
conveyance on the ground that vendor does not have marketable 
title was litigated in Knapp v. Davidson."® There the contract pro- 
vided for conveyance only upon full payment of the purchase price. 
The purchaser, however, sued for rescission after part payment, hav- 
ing discovered that vendor had never had legal title. The court 
stated :74 


A valid contract for the sale of land may be made by one who 
has only the equitable title, or a partial title, or one subject to 
incumbrances, and if the vendor fails to convey as stipulated in 
the agreement he may be compelled to respond in full damages, 
but he is entitled to the time agreed on for performance in which 
to remove incumbrances or perfect his title. 


But it suggests exceptions to this rule where 1) there was fraud in 
inducement, 2) vendor’s performance is clearly impossible, and pos- 
sibly 3) where vendor is insolvent. This still leaves two questions: 
first, what is meant by “impossibility” ; and second, the applicability 
of the rule to contracts requiring conveyance before full payment. 
Partial answers to both are found in Miswald-Wilde Co. v. Armory 
Realty Co."* After contracting to convey upon payment of twenty- 
five per cent of the purchase price, vendor placed a blanket mortgage 
upon land including that contracted for. Vendor tendered a deed 





™There is no provision in the approved form dealing with the obligation 
to furnish an abstract. The general rule in the United States is that uniess 
required to do so by the contract, the vendor is under no obligation to furnish 
an abstract of title. Note (1925) 52 Harv. L. Rev. 1460. The Wisconsin court 
expressed approval of this rule by dictum in Clarke v. Marsch, 171 Wis. 225, 227, 
177 N.W. 11, 12 (1920). The same case, however, indicates that the term may 
be supplied by custom if left indeterminate in the contract, and both parties 
have knowledge of the custom or “are so situated that knowledge may be pre- 
sumed.” Jd. at 228. Because of the possible difficulty of proving custom in a 
given case, the contract ought to contain a provision regarding vendor’s obliga- 
tion to furnish an abstract. 

™ Zunker v. Kuehn, 113 Wis. 421, 88 N.W. 605 (1902). 

"179 Wis. 493, 192 N.W. 75 (1923). 

“Id. at 500, 192 N.W. at 77. This holding is in acoord with the weight of 
authority. But see 3 Wrtuiston, Contracts (2d ed. 1936) §§ 878, 870; Note 
(1930) 6 Wis. L. Rev. 255; Note (1926) 39 Harv. L. Rev. 134. 
™210 Wis. 53, 243 N.W. 492 (1933). 
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subject to this mortgage, and, in spite of a release provision in the 
mortgage, this was held anticipatory breach, because, (1) the re- 
lease provision was operative only if vendor was not in default on 
the mortgage, and (2) the release price for the land in question ex- 
ceeded the purchase money owing. It seems clear that by “impossi- 
bility” which will sustain rescission and excuse performance by pur- 
chaser, the court means, not legal “impossibility”, but such uncer- 
tainty of ultimate performance as is here held to constitute anticipa- 
tory breach. 


Another aspect of this problem is treated in the case of Doug- 
lass v. Ransom."® There all the defects were curable, but vendor re- 
fused either to correct them or to allow a sufficient abatement from 
the purchase price to compensate purchaser for am action to quiet 
title. Vendor instead attempted to rescind the contract, and pur- 
chaser brought specific performance. The decree in purchaser’s 
favor allowed the election either of accepting the defective title with 
the requested abatement, or of allowing vendor sixty days to perfect 
his title.*7 


While the approved form makes no provision for a statement of 
vendor’s present interest in the land, such a provision is desirable. 
The usual purchaser assumes that vendor has marketable title, and 
to use a form which is silent on that point leads to misunderstanding 
and unnecessary litigation. The effects of this omission are the 
more serious, because the purchaser cannot ordinarily raise the ques- 
tion of marketability before having paid the entire purchase price 
It has been suggested that a vendor who does not have marketable 
title should not be allowed to sue for payments due."® 

When the vendor furnishes an abstract of title’ it is the duty of 
purchaser to make an examination of the abstract and point out any 
objections that he intends to insist upon.® Failure to object to de- 
fects prior to an action on the contract will result in waiver of the 
right to rescind the contract by reason of such defects.*? Generally, 





* 205 Wis. 439, 237 N.W. 260 (1931). 

™ Where there is a failure of title as to a portion of the land, the court may 
require the vendor to give the title which he possesses and order an abatement 
in the purchase price in proportion to the deficiency. McFarland v. Dixon, 176 
Wis. 652, 187 N.W. 671 (1922). 

™ Note (1938) 52 Harv. L. Rev. 129, 135 discusses the act submitted by the 
New York Law Revision Commission prohibiting action by the vendor for 
installments due unless he has marketable title. 

"See note 71 supra. 
* Chandler v. Gault, 181 Wis. 5, 10, 194 N.W. 33, 35 (1923). 
™ Ibid. and authority cited. 











104 WISCONSIN LAW REVIEW [Vol. 1942 


purchaser must give vendor a reasonable opportunity to cure de- 
fects.®? 


The Tax Clause 


The said party of the second part [purchaser] further agrees 
that he will pay, when due and payable, all taxes and assessments 
which have been assessed or levied on the above described premi- 
ses since the Ist day of January, . . . and also all such as may be 
hereafter assessed or levied thereon or upon the interest of said 
party of the first part in said premises. . . 


Where the contract is silent as to taxes, the rule is that the party 
in possession pays them.®* In Ritchie v. City of Green Bay,®* it was 
held that a vendor could not be held liable for taxes during the re- 
demption period following foreclosure action against the purchaser 
who was tax exempt. This is in accord with the general rule, since 
even though judgment had been given, the contract was still in exist- 
ence, and purchaser was in possession. 

Another problem is that of apportionment of taxes when both 
parties have been in possession during a single year. The approved 
form takes care of this by stating specifically when purchaser’s lia- 
bility shall commence. In the absence of such a provision, the court 
has held in Atwood v. Gugel* that a statutory provision is applicable. 
The statute referred to provides that, “as between grantor and gran- 
tee,” the grantee shall be liable if “conveyance” is made before 
December first—otherwise grantor is liable.8 On its face, this deci- 
sion would seem to overrule the possession rule, but since subsequent 
decisions®* have upheld the latter, it must be concluded that the court 
assumed possession was changed at the time the contract was exe- 
cuted, a fact which does not appear in the decision. Furthermore, the 
applicability of this statute to a land contract is doubtful,®* and it 
would seem more equitable to apportion the year’s taxes on a pro- 
rata basis determined by possession. 





“Cf. Droppers v. Hand, 208 Wis. 681, 242 N.W. 483 (1932). But see Note 
(1933) 27 Inv. L. Rev. 558. 

* Williamson v. Neeves, 94 Wis. 656, 69 N.W. 806 (1897). 

“215 Wis. 432, 254 N.W. 113 (1934). 

166 Wis. 430, 165 N.W. 1085 (1918). 

* Wis. Star. (1941) § 74.62. 

* Ritchie v. City of Green Bay, 215 Wis. 432, 254 N.W. 113 (1934). 

* Ordinarily the terms “grantee” and “grantor” would not be used to refer 
to the parties to a land contract nor would such a contract be designated as a 
“conveyance.” 
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The Insurance Clause 


The party of the second part [purchaser] further agrees that 
the said party of the first part [vendor] shall insure and keep 
insured against loss or damage the building now on said premises 
and such as may hereafter be erected thereon during the life of 
this contract in the sum of at least. . . against loss or damage by 
fire . . . in the name of the party of the first part as owner in fee, 
with clause in said policy that the said party of the second part 
has a land contract interest therein and the loss, if any, under 
such insurance shall be payable to the said party of the first part 
to the extent of his interest and the surplus, if any, to the said 
party of the second part, subject, however, to the rights of mort- 
gagees, if any, respecting such insurance; such policy or policies 
to be held by the said party of ‘the first part . . . as collateral to 
this contract ; and the said party of the second part shall pay the 
premium on such policy or policies when due... . 


The approved form may be obtained either with or without this 
clause, or with an insurance clause by corporation.8® The clause 
seems clearly to imply that any risk of loss is on the purchaser under 
the contract. 


In the absence of any insurance clause, the courts have used three 
rules to allocate the risk of loss. A majority of courts, relying on 
the doctrine of equitable conversion, have placed it on purchaser as 
soon as the contract is made.®? A minority have placed it on the 
vendor, regarding him as the legal owner until actual conveyance.®* A 
third rule, advocated by Williston,®* places it on’ the party in posses- 
sion of the property. This last rule was adopted by Wisconsin in 
Appleton Electric Co. v. Rogers.** Subsequently in 1941, the legisla- 
ture adopted the Uniform Vendor and Purchaser Risk Act,® which is 
merely a codification of the possession rule already adopted by the 
court. With the exception of the Appleton case there has been 





“It should be noted that form 34 does not provide for insurance against 
hazards others than fire, such as flood, windstorm, and eminent domain; there- 
for, in some cases it may be advisable to use the insurance by corporation form. 

“For a discussion of the problems of insurance law involved, see Simpson, 
Legislative Changes in the Law of Equitable Conversion by Contract: II (1935) 
44 Yate L. J. 754. 

™ Keener, The Burden of Loss as an Incident of the Right to the Specific 
Performance of a Contract, (1901) 1 Coro. L. Rev. 1. 

” Thompson v. Gould, 37 Mass. 134 (1838). 
” Williston, The Risk of Loss, (1895) 9 Harv. L. Rev. 106. 
* 200 Wis. 331, 228 N.W. 505 (1930). 
* Wis. Strat. (1941) 235.72; Laws of 1941, c. 283. 
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little litigation under the possession rule.*%* Where the parties want 
to continue insurance under an existing policy of the vendor it is 
necessary, before transfer of possession, to get the insurer’s consent 
that the policy shall protect the interest of both parties. Failure to 


do so will raise the issue of whether vendor has violated the require- 
ment that he get the insurer’s consent before there is a change of 
interest, title or possession.** And in Wisconsin if the purchaser is 
in possession he will bear the risk of loss but will probably be un- 
able to collect any of the proceeds of the vendor’s policy.°* Vendor 
himself may only be indemnified to the extent of his loss which would 
be nothing where the purchaser is a responsible party. 





“In Osterloh v. Osterloh, 231 Wis. 319, 285 N.W. 742 (1939), the property 
burned while the vendor was in the process of moving out of possession. The 
purchaser, whose interest was protected by insurance, took possession of the land 
afterwards, notwithstanding the fire. Relying particularly on his taking pos- 
session without objection, the court denied purchaser’s action for rescission. This 
decision might also be rationalized on the theory that, though neither of the 
parties was in actual possession at the time of loss, right to possession had 
already vested in the purchaser. 

"Wis. Srat. (1941) § 203.01 (2) 1. 31-34 provides: “this entire policy shall 
be void . . . if amy changes, other than by the death of an insured, take place 
in the interest, title or possession of the subject of insurance (except change of 
occupants without increase of hazard). . . .” No Wisconsin case has been found 
in which the vendor brought action on an insurance policy either before or after 
the purchaser was placed in possession. The majority of jurisdictions hold that 
so long as there is no change in possession, an executory contract of sale without 
conveyance of title does not amount to such a change of interest as voids the 
insurance. The weight of authority, however, holds that if the purchaser takes 
possession of the property this is such a substantial change of interest as will 
avoid the policy. VANcE, InsuRANCE (2d ed. 1930) 719 et seg.; HANDLER, CAsEs 
AXD MATERIALS ON VENDOR AND PuRCHASER (1933) 397. Two Wisconsin cases 
have discussed the effect of this clause upon the purchaser’s rights: De Keyser v. 
National Liberty Ins. Co., 216 Wis. 566, 257 N.W. 673 (1934); Kornstued v. 
American Ins. Co., 216 Wis. 470, 257 N.W. 670 (1934). 

“In Appleton Electric Co. v. Rogers, 200 Wis. 331, 339, 228 N.W. 505, 508 
(1930), the purchaser sought to recover the proceeds of an insurance policy when 
loss occurred while the vendor was in possession of the property. It was held 
that the insurance contract was personal and did not run with the land. The 
court quoted with approval Rayner v. Preston, 18 Ch. D. 1 (1881) in which it 
was held that the purchaser, even though the risk of loss was upon him, was not 
entitled either to claim the insurance money received by the vendor or to have 
it applied to repair the damaged premises. However this suggestion in the Apple- 
ton case is no more than a dictum, for it was held that the risk of loss was upon 
the vendor. If the Wisconsin court does adopt the rule of Rayner v. Preston 
when confronted with a case in which purchaser has the risk of loss and vendor 
the insurance, it will hold contrary to the majority of American courts. Simpson, 
Legislative Changes in the Law of Equitable Conversion by Contract: II, (1935) 
44 Yate L. J. 754, 765. The majority of courts cut through the insurance policy 
as an indemnity contract and adopt the layman’s understanding that insurance is 
“on the buildings.” To hold otherwise would seem to give the insurer an un- 
warranted windfall. 














Jan.] LAND CONTRACTS—WISCONSIN FORM 


Conclusion 


Proper use of any standard form demands adaptation to the 
needs of the particular transaction. The foregoing discussion of 
the important provisions of the approved form suggest some in- 
adequacies in the form here discussed which should be considered 
by attorneys. While the following suggestions do not purport to 
be all-inclusive, they seem worthy of consideration in most instances. 


If the parties desire to make time of the essence, this should be 
expressly stated in the contract, for it is uncertain whether the 
forfeiture clause in itself has this effect. 


If installments running over a considerable period of time are 
involved, an acceleration clause should be added to avoid possible 
difficulties in vendor’s remedies. 


A provision defining the rights of the parties with respect to 
possession, without attempting to create a landlord-tenant rela- 
tionship, should be substituted for the “tenant by sufferance” 
clause. 


A clause providing for insurance against hazards other than fire, 
such as windstorm, eminent domain, and liability in tort, ought to 
be considered. 


In many cases, especially where the down payment is small, the 
inclusion of a clause prohibiting assignment should be considered 
by the vendor. 


The possibility of a provision encumbering crops as further secu- 
rity for annual installments should be investigated in farm con- 
tracts.10° 





*The law is not settled on the operation of such a provision, but courts 
generally, in this respect treating land contracts like leases, have held them valid 
as to the vendor. Sloman v. Cutler, 258 Mich. 372, 242 N.W. 735 (1932). An 
excellent general discussion is to be found in Goddard, Non-Assignment Provi- 
sions in Land Contracts (1932) 31 Mic. L. Rev. 1. The form in which the 
provision is drawn may be of great importance: thus it may be either (1) a 
promise by purchaser not to assign, (2) a stipulation that any assignment shall 
be void, or (3) a provision whereby non-assignment is made a condition precedent 
to the continuance of the contract. For a discussion of the effects of these, see 
Grismore, Effect of a Restriction on Assignment in a Contract (1933) 31 Mica. 
L. Rev. 299, 

* See Kohler Improvement Co. v. Preder, 217 Wis. 641, 259 N.W. 833 (1935) ; 
Layng v. Stout, 155 Wis. 553, 145 N.W. 227 (1914); Rowlands v. Vorchting, 
115 Wis. 352, 91 N.W. 990 (1902); Federal Land Bank v. McCloud, 52 Idaho 
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The contract should expressly provide for the furnishing of an 
abstract of title, the payment of stamp taxes, and the payment of 
filing fees. 


The purchaser should be protected against the possibility of his 
being obliged to continue payments in the face of defects in the 
vendor’s title which may not be cured by deed day. 


The parties should agree to join in giving a new mortgage, or 
obtaining a renewal or extension of the existing mortgage, where 
it will expire before the purchaser has fully performed and ob- 
tained a deed to the property.* 





694, 20 P. (2d) 201 (1933). But Cf. Killebrew v. Hines, 104 N.C. 182, 10 SE. 
159 (1889); Yeisley v. Bennett, 121 Mich. 422, 80 N.W. 114 (1899); Bentler v. 
Brypolfson, 38 N.D. 401, 165 N.W. 553 (1917). 

* This article is the result of a study made by eight first year students in a 
seminar on legal writing conducted during the second semester of last year by 
the Editor-in-Chief of the Law Review for 1940-41, Miss Harriet Zetterberg, 
with the assistance of Professor Jacob H. Beuscher. The participants in the proj- 
ect, selected as potential Law Review editors, were: Catherine Cleary, Emily 
Dodge, Richard Bardwell, Frank Collins, Karl Drechsler, Peter Pappas, Albert 
Koch, and William Moeser. The work was correlated in the form of this article 
by Adrian Cassidy and Thomas Fifield. ed. note. 




















NOTES AND COMMENTS 


EviIDENCE—ILLEGALLY OBTAINED—WIRETAPPING—The case of 
United States v. Goldstein’ was tried under a new indictment spring- 
ing out of the same scheme to defraud that was involved in the 
leading wire-tapping case of Weiss v. United States.2 Of the de- 
fendants, however, only Goldstein had also been a defendant in the 
Weiss case. At a preliminary hearing the prosecution offered testi- 
mony of two former participants in the scheme who had turned 
state’s evidence. The defense objected, claiming they had been in- 
duced to confess by the use of the same tapped telephone conversa- 
tions which were excluded in the Weiss case. But in none of these 
conversations had any of the present defendants either participated 
or been mentioned. The evidence was admitted and led to convic- 
tions. Goldstein and three others appealed to the Circuit Court of 
Appeals, but the convictions were affirmed. 


In Olmstead v. United States? the Supreme Court decided in a 
five-four decision that wire-tapping did not constitute an unreason- 
able search and seizure under the Fourth Amendment, and that evi- 
dence obtained thereby was admissible in federal courts.* Following 
this decision, a variety of bills designed to prohibit wire-tapping 
failed, to pass Congress.° Section 605 of the Communications Act of 
1934,® however, provided that “. . . no person not being authorized 
by the sender shall intercept any communication and divulge or pub- 
lish the existence, contents, substance, purport, effect, or meaning of 
such intercepted communication to any person. ...” The Court 
interpreted this in Nardone v. United States’ as including federal 
agents and prohibiting them from divulging in court the contents of 
tapped interstate telephone conversations. This holding was based 





7120 F. (2d) 485 (C.C.A. 2d, 1941). 

7308 U.S. 321 (1939). 

°277 U.S. 438 (1928). 

“For general history of the federal rule, see 8 WicmMore, EvipeNnce (3d ed. 
1940) §§ 2184, 2184a, 2184b; 22 C.J.S. Criminal Law § 657; Notes (1941) 134 
A.L.R. 614, 819, (1934) 88 A.L.R. 348, (1930) 66 A.L.R. 397, (1928) 53 A.L.R. 
1485, (1928) 52 A.L.R. 477, (1926) 41 A.L.R. 1145, (1924) 32 A.L.R. 408, (1923) 
24 A.L.R. 1408. 

*For a biased but complete account of these bills. see Wiretapping, Clongress 
end the Department of Justice (1941) 9 Int. Jurid. Ass’n Bull. 97. 

°48 Srar. 1103 (1934), 47 U.S.C. § 605 (Supp. 1940). This section will be 
referred to simply as Section 605 in the remainder of this note. 

*302 U.S. 379 (1937). 
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on the “plain words” of the statute and was hence apparently inde- 
pendent of the intricate limitations of the older search and seizure 
rule. Further holdings have confirmed this conclusion. Thus the 
Weiss case decided that intrastate communications are also within 
the prohibition of Section 605, and the second Nardone® case held 
inadmissible evidence obtained indirectly through information from 
“tapped” communications. 

These cases left three problems, in particular, unsettled. The 
first concerns the burden of proving that “tapped” information has 
been indirectly used to obtain other evidence. The second is whether 
Section 605 prohibits all use in court of evidence obtained through 
wire-tapping, or only its use against the person whose rights are 
actually invaded. The third concerns the degree of contamination 
required to exclude indirectly obtained evidence. The significance of 
the Goldstein case is in the answers it provides for these three prob- 
lems. 


1. The principal authority on burden of proof under Section 605, 
previous to the instant case, was a dictum by Frankfurter, J. in the 
second Nardone case: 


The burden is, of course, on the accused in the first instance to 
prove to the Trial court’s satisfaction that wire-tapping was un- 
lawfully employed. Once that is established . . . the trial judge 
must give opportunity, however closely confined, to the accused 
to prove that a substantial proportion of the case against him 
was a fruit of the poisonous tree. This leaves ample opportunity 
to the government to convince the trial court that its proof had 
an independent origin.’° 


This was generally interpreted as casting the burden of proof on 
the accused," but that is clearly not the only possible interpretation. 





*308 U.S. 338 (1939). Cf. Silverthorne Lumber Co. v. United States, 251 
U.S. 385 (1920). 

* Other questions that remain substantially unanswered are: 

1. Does Section 605 prohibit the use of “taps” in state as well as in federal 
courts? Rowan v. State, 175 Md. 547, 3 A. (2d) 753 (1938) gives a nega- 
tive answer to this question. 

2. Does it prohibit their use in civil as well as in criminal actions? This 
question remains unsettled even under the search and sizure rule. 

3. Does its prohibition include wire-tapping done by state officials or 
private persons? 

As to what constitutes a “sender” and “interferences” within the meaning of 
Section 605, see United States v. Polakoff, 112 F.(2d) 888 (C.C.A. 2d. 1940), 
cert. denied 311 U.S. 653 (1940). A holding as to what constitutes “consent” to 
divulgence by a sender is found in the Weiss case. 

308 U.S. 338, 341 (1939). 

™ Comments (1940) 53 Harv. L. Rev. 863; (1941) 55 Harv. L. Rev. 141. 
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‘The court in the instant case recognized this, indicating that once 
the accused has shown that wire-tapping was employed and that 
other evidence has been contaminated by it in some slight degree, 
the burden is then on the prosecution to prove its evidence uncon- 
taminated. The effect of this would evidently be to place on the 
accused the burden of producing evidence showing that wire-tapping 
was employed, and this, once met, would impose upon the prosecu- 
tion the burden of disentangling its own unlawful conduct. This 
seems the fairest solution, since, as the court suggests, the prosecu- 
tion necessarily has exclusive knowledge of how its own case was 
prepared, and it may very likely be what Justice Frankfurter had 
in mind. 


2. The problem whether Section 605 sets up merely a personal 
privilege or an absolute rule of exclusion has been particularly con- 
fused.1* Under the Fourth Amendment it is generally stated that 
illegally obtained evidence is nevertheless admissible against everyone 
except the person whose rights were violated.’* But this has never 
been expressly passed on by the Supreme Court,'* and many matters, 
especially of an administrative nature, remain in doubt. In theory, 
at least, the constitutional provision is independent of the statute, 
and holdings under the former should have no bearing on the courts’ 
interpretation of the latter. 

In the Weiss case, Goldstein’s conviction was reversed along with 
the others, in spite of the fact that he was neither a party to, nor 
mentioned in, any of the communications.’5 On its face this would 
seem to be an indication that the Court did not intend to administer 
the exclusion of evidence under Section 605 as a personal privilege ; 
and such a result would follow logically from the language of the 
Section, which is in the nature of an unequivocable prohibition 





“The Circuit Court of Appeals, Second Circuit, has itself in the last three 
years handed down exactly opposite decisions. In United States v. Bernava, 
95 F.(2d) 310 (C.C.A. 2d, 1938), it was held that “taps” erroneously admitted 
as to one defendant were equally error as to others who had not even been 
mentioned in the conversations. Contra: United States v. Seeman, 115 F.(2d) 
371 (C.C.A. 2d, 1940). 

8 Wicmore, Evipence (3d ed. 1940) § 2184a. The privilege is said not 
even to extend to the party’s co-defendants. 

“Cf. Agnello v. United States, 269 U.S. 20 (1925). The evidence there, while 
causing the Court to reverse the conviction of Agnello, from whom it had been 
seized, was held not to be “prejudicial” error against his co-defendants. But the 
Court so qualified its holding as to make it entirely inconclusive. 

* The three other defendants in the Weiss case, none of whom appear in the 
Goldstein case, had actually been parties to some of the “tapped” communications. 
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against divulgence by anybody.’** This conclusion is, however, weak- 
eued by the manner in which the problem was brought before the 
Court. The Circuit Court of Appeals itself, in its opinion in the 
Weiss case, granted that the “taps” would be inadmissible against 
Goldstein if found so against his co-defendants,’® and the prosecu- 
tion’s brief before the Supreme Court mentioned the point, not to 
make an issue of it, but merely to concede it again as a general prin- 
ciple.'* This lack of adequate presentation raises the question wheth- 
er the Court intended any holding at all. 


In the Goldstein case, at any rate, the court treats the problem as 
open, and rules that the present defendants have no standing to object 
to the evidence. It suggests further that the Supreme Court’s re- 
versal of Goldstein’s conviction in the Weiss case was necessary to 
avoid a “harsh” result. 


It [an affirmance as to Goldstein alone] would have presupposed 
that a fair trial of the others could have been had, though the 
forbidden records were actually introduced in evidence, pro- 
vided that the jury had been admonished to use them only against 
Goldstein. Such an admonition would have been practically value- 
less in a case like this, and the court might well have refused to 
affirm Goldstein’s conviction when, if the trial had been fairly 
conducted throughout, the records would not have gone into evi- 
dence at all.’* 





“= The court suggests that an intercepted communication would be admissable 
under Section 605 if its divulgence were consented to by the “sender.” Using this 
as a premise, the court observes that personal privileges in general are subject to 
waiver by similar consent, and concludes that therefore Section 605 must create 
a personal privilege in the sender. Aside from the dubious logic by which this 
conclusion is reached, the premise itself is questionable. Section 605 nowhere 
expressly provides that intercepted communications may be divulged upon consent 
by the sender. It merely excludes “authorized” interception from the condemna- 
tion of the act. This does not necessarily mean that one who intercepted messages 
without such authority has not violated the act if his subsequent divulgence is 
consented to by the sender; nor would such consent remove the taint from 
information so obtained. 

* Weiss v. United States, 103 F.(2d) 348, 352 (C.C.A. 2d, 1939). “It may 
be said with some plausibility that the defendant Goldstein was not prejudiced 
since he was neither a party to, nor mentioned in, the conversations obtained 
through wiretapping. These conversations, however, showed that Goldstein’s 
codefendants were engaged in a conspiracy which other proof indicated that he 
joined. They also gave credence to the testimony of Messman. Such evidence 
weighed against Goldstein and his conviction ought not to stand if the com- 
munications implicating the others were improperly received.” 

Brief for the United States, p. 40, Weiss v. United States, 308 U.S. 321 
(1939). The brief only twice states the fact that Goldstein was not a party to 
the communications: once, briefly in the Statement of the Case (p. 9) and again 
in a footnote (p. 40). 

120 F. (2d) 485, 489 (C.C.A. 2d, 1941). 
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The court’s reasoning seems based on the supposition that, although 
the evidence is admissible against a third party, it is not admissible 
against a third party when he is a co-defendant of one whose rights 
were violated. Even granting that, in the first instance, the trial 
judge ought to exclude such evidence in order to give adequate pro- 
tection to the co-defendants whose rights have been invaded, that 
\ hardly explains the reversal of a conviction of one against whom 
the evidence would be admissible in a separate trial. The only satis- 
factory explanation of the reversal of Goldstein’s conviction in the 
Weiss case, if the Court really considered the problem, is that evi- 
dence obtained by the use of “taps” is inadmissible against third 
parties. 





To justify its position that the rule is one of personal privilege, 
the court in the instant case refers to the administration of the 
search and seizure rule and remarks that “it would be . . . curious 
...if a violation of the section [605] were to be more sweepingly con- 
demned than a violation of the Constitution.”!® The unsoundness of 
this observation becomes apparent when it is recalled that the only 
reason for any legislation on the matter is that that the constitutional 
provision, as interpreted by the Court, was not sweeping enough. 
Certainly the mere fact that the Constitution has been interpreted as 
partially excluding evidence obtained in a certain manner does not 
preclude Congress from declaring by statute that evidence obtained 
in a different manner shall be entirely excluded. The question is 
simply whether or not congress has intended to do that. 


3. An alternative ground of the decision concerns the degree of 
contamination necessary to exclude evidence. This problem was ex- 
pressly left open by the Supreme Court in the second Nardone case. 
The testimony in question, this court explains, would be admissible 
) under any conditions, since Section 605 “prohibits only the divulging 
of the message, not its use after it has been divulged, and in the case 
at bar no message was divulged upon the trial.” It tries to escape 
the apparent inconsistency between this and the second Nardone 
holding by pointing to a “distinction between divulgence of the 
message by the very act of introducing it, and jintroducing evidence 
acquired by past divulgence. . . .”*1 It is difficult to see how either 
of these distinctions provides a sound basis for holding that the 
testimony of witnesses induced to confess by means of “taps” is far 





* id. at 490. 
” ibid. 
* ibid. 
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enough removed from the taint to be admissible in spite of the rule 
in the second Nardone case. In fact the holding in the latter seems 
to prohibit precisely that “evidence acquired by past divulgence” 
which the court here seeks to distinguish. Moreover Section 605 
dves provide against “use” as well as “divulgence,” providing in its 
fourth clause that “. . . no person having received such intercepted 
communication . . . shall divulge . . . or use the same or any informa- 
tion therein contained for his own benefit or for the benefit of 
another not entitled thereto.” 


The Goldstein case seems to be at variance with the Supreme 
Court’s trend in interpreting Section 605. The very fact of this 
variance, however, reflects the basic conflict underlying the whole 
field of wrongfully obtained evidence. Three sets of conflicting views 
are involved. First is the question whether evidence should ever be 
excluded because of the means by which it was obtained. Wigmore 
has from the start proclaimed that it should not; yet in spite of his 
influence, this administration of the search and seizure rule has be- 
come well established in the federal courts.22_ Second is the question 
whether the administration of the rule should be that of a sanction 
against illegal acts by government officials, or that of a rule of exclu- 
sion in the nature of a personal privilege.2* The crux of this conflict 
is to be found in the majority opinion and the dissents of the Olm- 
stead case, but it is still a very live issue. Third is the question 
whether the various limitations of the old rule, based on interpreta- 
tion of the Fourth and Fifth Amendments, should be grafted upon 
the new rule, based on the interpretation of Section 605.** The 
Supreme Court’s tendency so far has been to stand by the Olmstead 
decision when dealing with unreasonable searches and seizures, and 





* Wisconsin early joined the minority of state courts that ascribe to the 
federal rule of excluding evidence obtained in violation of the search and seizure 
clause. The leading case is Hoyer v. State, 180 Wis. 407, 193 N.W. 89 (1923). 

* The Wisconsin cases have all been fairly routine, involving searches either 
under an invalid warrant or no warrant at all. No such question as was pre- 
sented in the Olmstead case has yet arisen. Novak v. State, 185 Wis. 616, 202 
N.W. 336 (1925) is, however, significant in that it expressly leaves open the 
question whether evidence illegally seized by a federal official would be admissible 
in Wisconsin courts. Such a holding would be a decisive step towards a sanction 
rationale. 

™* Wisconsin has no statute equivalent to Section 605. Wis. Strat. (1941) 
348.37 applies only to telegrams and wireless telegraph. Thus were a question of 
telephone wire-tapping to arise, the court would have three alternatives: 1. Fol- 
low the Olmstead majority decision and hold the “taps” admissible. 2. Follow the 
Glmstead dissents and hold wire-tapping an unreasonable search and seizure 
under Wis. Const. Art. I, § 11. 3. Hold that Section 605 controls in Wisconsin 
courts so as to render the evidence inadmissible. 
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at the same time to administer Section 605 frankly as a sanction in 
line with the policy of the Olmstead dissents. Such a split in policy 
scems to have little or no practical basis; and one wonders if the 
better alternative would not be to overrule the Olmstead case. Wire- 
tapping would then be an unreasonable search and seizure, dealt 
with, like the other wrongful means of obtaining evidence, under the 
Constitution. And the logic, simplicity, and efficacy of the entire rule 
would be greatly increased. 
THomMAS FIFIELD 


LaBOR—PEACEFUL PICKETING—FREE SPEECH—Two recent Wis- 
consin cases’ present the question of whether and to what extent a 
state legislature may qualify the right of peaceful picketing in the 
light of recent decisions of the United States Supreme Court hold- 
ing that such picketing is: protected from legislative? or judicial® at- 
tack because it is “the workingman’s means of communication,”* and 
as such is within the “free speech” guarantee of the First and Four- 
teenth Amendments. 


In Carpenter Baking Co. v. Bakery Sales Drivers Local Union 
No. 344 (A. F. of L.)® the Supreme Court affirmed a circuit court 
decree enjoining the union from picketing for the purpose of induc- 
ing plaintiff's employees to join the union, on the ground, inter alia, 
that since the majority of plaintiff's employees had not voted to 
strike,* any picketing, even though peaceful, was a violation of both 





*Carpenter Baking Co. v. Bakery Sales Drivers Local Union No. 344 
(AF. of L.), 238 Wis. 368, 299 N.W. 30 (1941); Wisconsin Employment Rela- 
tions Board v. Milk & Ice Cream Drivers & Dairy Employees Union, Local No. 
225, 238 Wis. 379, 299 N.W. 31 (1941). 

*Carlson v. California, 310 U.S. 106 (1940); Thornhill v. Alabama, 310 
U.S. 88 (1940); cf. Senn v. Tile Layers Protective Union, 301 U.S. 468 (1937); 
see United States v. Hutcheson, 61 Sup. Ct. 463 (1941). For a criticism of the 
rationale of these cases, and others, as introducing the “foreign element” of eco- 
pomic coercion into the “traditional concepts” of free speech see 26 A.B.A.J. 709, 
724 (1940) and 166 ATLANTIC Montutiy 85, 94 (1940). 

* American Federation of Labor v. Swing, 61 Sup. Ct. 568 (1941); Bakery 
and Pastry Drivers v. Wohl, 61 Sup. Ct. 1108 (1941); Journeymen Tailors Union 
v. Miller’s, Inc., 312 U.S. 658 (1940); cf. Milk Wagon Drivers Union v. Meadow- 
moor Dairies, 61 Sup. Ct. 552 (1941). 

*Milk Wagon Drivers Union of Chicago, Local 753 v. Meadowmoor Dairies, 
61 Sup. Ct. 552, 555 (1941). 

*238 Wis. 368, 299 N.W. 30 (1941). 

* Wis. Strat. (1939) § 111.06 (2) (e) makes it an unfair labor practice on the 
part of an employee “to co-operate in . . . picketing . . . unless a majority in a 
collective bargaining unit of the employees against whom such acts are pri- 
marily directed have voted by secret ballot to call a strike.” The term “majority” 
is construed by the Wisconsin Board to mean a majority of all the employees so 
that those who do not vote are presumed to cast a negative vote. Cf. Virginia Ry. 
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the “Stranger Picketing Act”? and the “Peace Act”® of 1939. In 
Wisconsin Employment Relations Board v. Milk & Ice Cream Driv- 
ers and Dairy Employees Union, Local No. 225° the court affirmed 
a circuit court decree, enforcing an order of the Board to cease and 
desist picketing to persuade the employer to enter into a closed shop 
agreement. One ground of the decision was that since less than 75 
per cent of the employees of the Golden. Guernsey Dairy co-opera- 
tive, whose plant, customers, and employees were being picketed, had 
voted for a closed shop, the, picketing was for an unlawful object.!® 

Ordinarily, where the state exercises its police power, it has a 
choice of means for the accomplishment of the’ objective; but where 
“free speech” is involved the statute must be narrowly drawn to 
cover an “imminent and aggravated danger.”™ Both statutes in- 





v. System Federation, 300 U.S. 515, 559 (1937) construing similar provisions in 
Railway Labor Act, 48 Srat. 1185 (1934), 45 U.S.C. § 152 (4) as meaning a 
majority of those voting. Note also that the Wisconsin statute requires a ma- 
jority strike vote before picketing is lawful. A majority may be willing to picket, 
yet unwilling to strike. 

* 238 Wis. 379, 299 N.W. 31 (1941). 

"Laws of 1939, c. 25, Wis. Srar. (1939) §§ 103.535, 103.62 (3), denies the 
right to picket (consequently enlarging the scope of injunctive relief) unless there 
is a labor dispute, which is redefined as “any controversy between an employer 
and the majority of his employees in a collective bargaining unit concerning the 
right or process or details of collective bargaining or the designation of repre- 
sentatives. Any organization with which either the employer or a majority is 
afiiliated may be considered a party to the labor dispute.” This act repealed 
§ 103.62 (3) Was. Strat. (1937), which defined a labor dispute as “any contro- 
versy concerning terms or conditions of employment or concerning the associa- 
tion or representation of persons. .. , or any other controversy arising out of 
the respective interest of employer and employee, regardless of whether or not 
the disputants stand in the proximate relation of employer and employee.” 

*Laws of 1939, c. 57, Wis. Stat. (1939) c. 111, establishes the Wisconsin 
Employment Relations Board, defines unfair labor practices for employees and 
unions as well as for employers, gives the employee the right to refrain from 
self organization as well as the right of organization, provides for “cease and 
desist” orders and affirmative relief against violators on complaint filed by private 
parties subject to review and enforcement by the circuit courts. 

Section 111.06 (1) (c) makes it an unfair labor practice for an employer 
to encourage membership in any labor organization, except by way of a closed 
shop agreement “where three quarters or more of the employees in such collective 
bargaining unit shall have voted affirmatively by a secret ballot in favor of such 
all-union agreement in a referendum conducted by the board.” Section 111.06 
(3) makes it an unfair practice for any person “to do or cause to be done... 
any act prohibited by subsections (1) [employer unfair labor practices] and 
(2) [employee unfair labor practices] of this section.” 

™“Mere legislative preferences or beliefs respecting matters of public con- 
venience may well support regulation directed at other personal activities, but be 
insufficient to justify . . . [legislation which] diminishes the exercise of rights 
so vital to the maintenance of democratic institutions.” Schneider v. New Jersey, 
308 U.S. 147, 161 (1939). The statute must be “narrowly drawn to cover the 
precise situation giving rise to the danger.” Thornhill v. Alabama, 310 U.S. 88, 
105 (1940). 
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volved in the principal cases represent an attempt (1) to “balance” 
the interests of the public, employer, and employees, the more im- 
mediate object being to protect the employer against pecuniary loss 
caused by picketing; and (2) to prevent violence to person or pro- 
perty, and breaches of the peace which may result from picketing. 
The state may, in the interests of/ society, “set the limits of permis- 
sible contest, open to industrial combatants”.1* Nevertheless, the dan- 
ger of pecuniary injury to an employer is not alone sufficient to 
sustain a statute qualifying the right of free speech by prohibiting all 
picketing.“* As to the second objective, the state may take adequate 
steps to prevent breaches of the peace, and violence to person and 
property, but the danger that these evils will result from peaceful 
picketing is not sufficiently clear and present to justify a statute pro- 
hibiting all picketing."* 

May the statutes involved in the principal cases be sustained be- 
cause the limitation of peaceful picketing is not entire? In the 
Carpenter case, both statutes were construed as prohibiting peace- 
ful picketing unless a majority of‘the employees of a particular em- 
ployer in a proper unit had voted by secret ballot to go on strike.’ 
In the first place, there is no necessary relation between a strike and 
picketing. For example, a union having no members employed at 
a particular place, nevertheless, may want to picket to induce‘ union- 
ization. The Wisconsin statute in effect prohibits all such picketing, 
a result condemned in American Federation of Labor v. Swing as a 
denial of the right of free speech.4® Since a statute affecting civil 
liberties must be judged on its face, regardless, of the application to 





*id. at 103. 

*«“We hold that the danger of injury to an industrial concern is neither so 
serious nor so imminent as to justify the sweeping proscription of freedom of 
discussion embodied in Section 3448.” Thornhill v. Alabama, 310 U.S. 88, 105 
(1940). 

*““The power and the duty of the State to take adequate steps to preserve 
the peace and to protect the privacy, the lives, and the property of its residents 


cannot be doubted. . . . We are not now concerned with picketing en masse or 
otherwise conducted which might occasion such imminent and aggravated dan- 
ger... .” Thornhill v. Alabama, 310 U.S. 88, 105 (1940). Cf. Milk Wagon 


Drivers Union v. Meadowmoor Dairies, 61 Sup. Ct. 552 (1941). 

**The union’s argument that the circuit court has no original or concurrent 
power to enjoin a violation of the Peace Act was ignored. Consider also the 
arguments (1) that vesting the power to determine when picketing may be 
carried on in a private group, i.e., a majority of employees, is an unlawful dele- 
gation of legislative power; (2) that the delegation is uncertain, since the “ma- 
jority” and the “appropriate” unit are fluid concepts; (3) that in any case the 
circuit court has no means of ascertaining what is the choice of the majority in an 
appropriate unit. 

61 Sup. Ct. 568 (1941). 
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the particular case,!7 this would seem sufficient to invalidate the 
“Peace Act” and the “Stranger Picketing Act.” The “analogy” of 
majority rule in labor elections to determine the proper bargaining 
unit or in the democratic process generally is) not analagous, for the 
losing minority in a labor or political election may not be deprived of 
the privilege of expressing its views. In the second place, there 
seems to be no reasonable relationship between the statutory aims, 
and the statutory prohibition as the means of their accomplishment.!* 
As held by a California court in People v. Gidaly’® there is nothing 
in experience or reason to suggest that picketing at a place where a 
minority of employees halve voted to strike is any more given to 
violence than picketing after a majority vote.2° Even if the assumed 
objective of the statute be to minimize interruptions in production, 
it is evident that in general, a majority strike enforced by picketing 
will result in a more serious interruption than picketing in the absence 
of a strike or picketing in connection with a minority strike.?! There- 
fore the statute may be invalid even under the usual rules limiting 
the exercise of the police power, aside from the question of free 
speech. 

It might be said that industrial peace and regular production are 
promoted by the statutes in question because they tend to reduce the 
frequency of strikes and picketing. Assuming that this fact makes 





™ “Where regulations of the liberty of free discussion are concerned there are 
special reasons for observing the rule that it is the statute, and not the accusa- 
tion or the evidence under it, which prescribes the limits of permissible conduct 
and warns against transgression.” Thornhill v. Alabama, 310 U.S. 88, 97 (1940); 
Carlson v. California, 310 U.S. 106, 111 (1940) ; Schneider v. State, 308 U.S. 147, 
162 (1939); Hague v. C.1.0., 307 U.S. 496, 516 (1938); Lovell v. Griffin, 303 
US. 444, 451 (1937); Stromberg v. California, 283 U.S. 359, 368 (1931); cf. 
Hotel and Restaurant Employees’ International Alliance, Local No. 122 v. Wis- 
consin Employment Relations Board, 236 Wis. 329, 294 N.W. 632 (1941) (see 
discussion of this case in WORK OF THE SUPREME COURT, Lasor, this 
issue). 

*This was the ground upon which the California and Oregon courts held 
similar legislative enactments unconstitutional. In both instances picketing was 
prohibited by statute unless it was in behalf of a majority of the employees 
concerned. People v. Gidaly, 35 Cal. App., Supp. 758, 93 P. (2d) 660 (1940); 
American Federation of Labor v. Bain, 106 P.(2d) 544 (Ore. 1940). 

*35 Cal. App. (2d) Supp. 758, 93 P.(2d) 660 (1940). 

*Section 111.06 (2) (e) (see note 6 supra) does not regulate the numbers 
picketing; mass picketing is governed by § 111.06 (2) (f) which makes it an 


unfair labor practice “To hinder . . . by mass picketing . . . the pursuit of any 
lawful work. . . , or to obstruct . . . [the] entrance to or egress from any 
place of employment, . . . or interfere with . . . use of public roads, streets... . 


“A minority strike enforced by peaceful picketing may cause as serious an 
interruption as a majority strike so implemented, if the minority is in a strategic 
position. However, it is the latter factor and not the fact that it is a “minority” 
that is important. 
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a limitation on picketing reasonably related to the ends mentioned and 
therefor not invalid under the ordinary police power tests, there re- 
mains the question whether the statute is an unwarranted interference 
with the right of free speech. Whenever a statute has been challenged 
as a deprivation of the right of free speech, the United States Su- 
preme Court has approached the problem by inquiring whether the 
particular activities create a clear and present danger of violence and 
disorder “affording no opportunity to test the merits of ideas by 
competition for acceptance in the market of public opinion.””? 

Recently, in Milk Wagon Drivers Union v. Meadowmoor Dair- 
ies, the Supreme Court held that even peaceful picketing might be 
prohibited if set against a background of violence which has gene- 
rated a momentum of fear so that picketing no longer operates as an 
appeal to reason. 


The picketing restrained in the two Wisconsin cases under dis- 
cussion did not create a clear and present danger nor did it generate 
any fear, there being no context of violence. According to the court, 
although the picketing did not constitute “putting in fear of physical 
harm”, it nevertheless constituted coercion. The coercion referred 
to could mean nothing but social or economic pressure. The concept 
that free speech resulting in such pressure may be prohibited cannot 
be reconciled with the Swing case which held that “communication 
... of the facts of a dispute .\. . can... [not] be barred because 
of concern for the economic interests against which they are seeking 
to enlist public’ opinion.”* 

The situation in each of the Wisconsin cases is indistinguishable 
from that in the Swing case except for the effect of Wisconsin sta- 
tutes. As in the Swing case the activities preceding the restraining 
orders were! designed to induce employees to join the union and the 
employers to sign a contract. In neither of these cases was there a 
dispute between the employer and his own employees. Picketing in 
each case was free from violence. In the Swing case the United 
States Supreme Court held that these circumstances would not justify 
a court in enjoining this medium of communication. 

The Wisconsin court in the Milk Drivers case treated the legis- 
lative declaration that the employer could not lawfully do the thing 





* Thornhill v. Alabama, 310 U.S. 88, 105 (1940). 

*61 Sup. Ct. 552 (1941). The Supreme Court in Bakery and Pastry Drivers 
v. Wohl, 61 Sup. Ct. 1108 (1941) reversed a judgement enjoining picketing which 
constituted “economic coercion.” 
61 Sup. Ct. 568, 570 (1941). 
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urged by the union (grant a closed shop at the behest of less than 75 
per cent of his employees) as justifying the prohibition. The validity 
of this position seems to simmer down to the question whether the 
state can, by the simple device of declaring certain objects to be un- 
lawful, prohibit peaceful picketing. It is difficult to see how a 
legislative declaration of this kind can shift the balance from uncon- 
stitutionality to constitutionality. Applying the same tests discussed 
above, a line should be drawn between those objectives which con- 
stitute a clear and present danger to the public safety, to property 
or to person, and those which do not. Picketing for a closed shop 
would clearly fall within the latter category.2® Assuming the legisla- 
ture may properly limit the conditions under which a closed shop may 
be agreed to, it seems certain that the object can be accomplished by 
means short of prohibiting exercise of the right of free speech.?" 

If the Wisconsin court is correct in its view that, peaceful picket- 
ing, though otherwise an exercise of the right of free speech, can be 
prohibited in a given instance by declaring its objective to be unlaw- 
ful, it would seem that freedom of press, freedom of assembly and 
other civil liberties could be denied by the same device. For example, 
a newspaper might be enjoined from publishing editorials criticizing 
an employer for refusing to sign a closed shop agreement, or his 
employees for not joining or supporting the union. Under the ra- 
tionale of the instant case, such an article might, be unlawful because 
it would put economic pressure upon the employer to sign a closed 
agreement without the three-fourths vote of his employees as re- 
quired by the statute. By the same token, a public speech or public 
assemblage might be prohibited. If the view of the Wisconsin court 
is sustained “the new possibilities for invasion of the rights guaran- 
teed by the First [and Fourteenth] Amendments””* are multiplied a 
thousand fold. 

Marvin Hotz 





* See Witmer, Trade Union Liability (1941) 51 Yate L. J. 40, 51 note 42. 

*On this point the language in United States v. Hutcheson, 61 Sup. Ct. 
463, 471 (1941) seems conclusive: “. . . publication, unaccompanied by violence, 
of a notice that the employer is unfair to organized labor and requesting the 
public not to patronize him is an exercise of the right of free speech guaranteed 
by the First Amendment which can not be made unlawful by Act of Congress.” 

It might be noted that none of the recent proposals in Congress for legis- 
lation limiting labor’s right to strike have gone so far as to limit the right to 
picket. This may reflect deference to the cases cited in notes 2 and 3 supra. The 
Wisconsin Statutes were enacted prior to most of those decisions. (written before 
Smith bill). 

* See Justice Black dissenting in Milk Wagon Drivers Union v. Meadowmoor 
Dairies, 61 Sup. Ct. 552, 561 (1941). 
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PRACTICE—Stay oF INJUNCTION PENDING APPEAL.—Stay of a 
judgment granting a prohibitory injunction pending appeal is not a 
matter of right in Wisconsin. Reversing earlier Wisconsin author- 
ity,’ it is now held that an appeal and undertaking stay only that 
portion of the judgment which awards costs. The prohibitory in- 
junction remains in force pending appeal, unless the trial court in 
the exercise of its discretion grants a stay. Carpenter Baking Co. v. 
S§.D. Local Union.? 


The Carpenter decision, as a construction of the statute relating 
to stay of judgments, is questionable. Originally the governing sta- 
tute applied only to mandatory injunctions,’ providing that they were 
stayed as a matter of right* upon the taking of an appeal and the 
filing of an undertaking.” In 1898, by the addition of negative 
language,® the revisors extended the statute to cover prohibitory in- 





*State ex rel. Boysa v. Fritz, 192 Wis. 358, 212 N.W. 655 (1927), held that 
mandamus would issue to compel the circuit court to fix an undertaking and 
stay a judgment enjoining appellant from storing her car in a barn. The Carpen- 
ter opinion distinguishes the case on the ground that the injunction was actually 
mandatory because it compelled removal of the car. This would depend on 
whether the car was actually so stored at the minute the injunction was granted; 
if so the injunction was mandatory; if not it was prohibitory. Cf. Green Bay 
Canal Co. v. Norrie, 128 Fed. 896, 898-899 (C.C.A. 2d., 1904), “It would be a 
curious rule of construction which would hold an injunction against the use of 
machinery .. . to be mandatory if it were served during working hours, when the 
machinery was in motion, and prohibitory only if it were served at night or 
during the midday recess, when the machinery was at rest.” 

State ex rel. Department of Agriculture v. Marriot, 235 Wis. 468, 470, 293 
N.W. 154, 155 (1940) (overruled to extent that language is inconsistent with 
Carpenter case). 

7237 Wis. 24, 296 N.W. 118 (1941). 

* Wis. Laws (1860) c. 264 § 27, “. . . and if the order appealed from direct 
the doing of any other particular act or thing. . . .” The statute goes on to 
condition stay on the filing of an undertaking by appellant to pay any damages 
cccasioned by the stay. 

“Laws of 1860, c. 264 § 28. “Whenever an appeal from a judgment shall be 
perfected, as provided in sections 27 . . . it shall stay all further proceedings in 
the court below, upon the judgment appealed from, or upon the matter embraced 
therein. .. .” Northwestern Mutual Life Ins. Co. v. Park Hotel Co., 37 Wis. 125 
(1875) (final judgment appointing receiver held stayed by appeal as a matter of 
right because within the statutory language relating to judgments which direct 
the doing of a particular thing, note 3 supra). The court’s ground for distin- 
guishing the case of State ex rel. Boysa v. Fritz in the Carpenter case (note 1 
supra) indicates that mandatory injunctions are stayed as a matter of right. 

5Laws of 1860, c. 264 § 27. This statute was apparently passed in response to 
an 1859 case, Hudson v. Smith, 9 Wis. *122. The court there held that at com- 
mon law, an appeal stayed proceedings on the judgment or order appealed from, 
but that it was competent for the legislature to require an undertaking as a condi- 
tion of stay on appeal. 

*Wirs. Stat. (1939) § 274.23 (Rev. Strat. 1898 § 3059). “If the judgment 
appealed from direct the doing or not doing of any other particular act or thing, 
end no express provision is made by statute in regard to the undertaking to be 
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junctions. The rationale of the Carpenter holding is that the revisors 
intended merely to codify the common law treatment of negative in- 
junctions.* This ignores the fact that the operative intent is that of 
the legislature. Failure to consider a statute in pari materia, Sec- 
tion 274.30, may also be urged against the court’s construction.® 
The principal argument made by the court from statutory language 
is that the applicable statute refers to stay of execution, and it is 
familiar law that the only execution possible of judgments awarding 
costs and a preventive injunction is of the award of costs.!° 


At common law the weight of authority is that while judgments 
or orders granting mandatory injunctions are ipso facto stayed by 
appeal and, undertaking," negative injunctions are to be stayed only 
in the exercise of the trial or appellate court’s discretion.’ This rule 
is equally applicable to injunctions pendente lite and permanent in- 





given on appeal therefrom, the execution thereof shall not be stayed by an 
appeal therefrom unless an undertaking be entered into on the part of the 
appellant. . . .” The italicized words were added by the revisor’s amendment. 

*Revisor’s note was referred to. For present effect of revisor’s notes, see 
Laws of 1941, c. 298. 

* See Carpenter Baking Co. v. S. D. Local Union, 237 Wis. 24, 34, 296 N.W. 
118, 123 (1941). 

* The Carpenter case turns on the construction of Wis. Stat. (1939) § 274.23. 
It is submitted that the oourt oversimplified the constructional problem by failing 
to construe this section together with Wis. Stat. (1939) § 274.30, which was 
enacted at the same time, Wis. Laws (1860) c. 264 § 23. Under § 274.30 stay is 
automatic upon compliance with § 274.23. It is difficult to understand how the 
undifferentiated language of § 274.23 can give rise to one rule as to mandatory 
injunctions and another as to prohibitory injunctions. The court’s construction 
may, however, be defended on the ground that § 274.23 does not establish a right 
te furnish an undertaking. But under Hudson v. Smith, 9 Wis. *122, note 5 
supra, there was no Wisconsin common law of undertaking on appeal. Consider 
the significance of the fact that the amendment followed the construction of 
§ 274.23 in Northwestern Mutual Life Ins. Co. v. Park Hotel Co., 37 Wis. 125 
(1875), supra note 4. 

*In this connection, the court’s position is strengthened by § 274.30 which 
refers to stay of “the execution or performance of the judgment or order appealed 
from.” But what execution is possible of a judgment granting a mandatory 
injunction which can not be had on a judgment granting a prohibitory injunc- 
tion? See note 19 infra. Halscy Stuart & Co. v. P.S.C., 212 Wis. 184, 248 N.W. 
458 (1933) introduced this proposition into Wisconsin law. The case involved 
construction of Wis. Strat. (1939) § 274.26. 

“People ex rel. Bradford v. Laine, 177 Cal. 742, 171 Pac. 941 (1918); 
Dodge Bros., Inc., v. General Petroleum Corp., 54 Nev. 245, 10 P.(2d) 341 
(1932); Cold Spring Light, Heat & Power Co. v. Selleck, 256 N.Y. 451, 176 
NE. 386 (1931); Note (1934) 93 A.L.R. 710, 715. 

™ Green Bay Canal Co. v. Norrie, 128 Fed. 896 (C.C.A. 2d, 1904) (pro- 
hibitory injunction not stayed by appeal and undertaking); Dry Cleaners & Dyers 
Institute v. Reiss, 5 Cal. (2d) 306, 54 P. (2d) 470 (1936). Barnes & Co. v. Typo- 
graphical Union, 232 Ill. 402, 405, 83 N.E. 932, 933 (1908); Sixth Avenue R.R. 
v. Gilbert E. R.R., 71 N.Y. 430 (1877); Note (1934) 93 A.L.R. 710. See Wis. 
Srat. (1939) § 274.28 (jurisdiction in Supreme Court). 
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junctions.** And as for temporary probibitory injunctions at least, 
an order dissolving’* or modifying’® such an injunction is not stayed 
by appeal. Where the injunction couples affirmative and negative 
relief an appeal and undertaking stay only the affirmative provisions.* 
If the prohibitory and mandatory features are inextricably blended, 
the injunction is stayed or not, depending on which features are 
dominant.'? 

Various reasons are assigned for the rule that preventive in- 
junctions are not stayed by appeal and undertaking. Many courts, 
like the Wisconsin court, have said that prohibitory injunctions are 
not stayed automatically because they are self enforcing, requiring 
no further proceedings on which a stay might operate.'® Generally, 
speaking, however, both types of injunction are enforced by the 
contempt process.!® 

Stay on appeal is granted for the reason that it would be incon- 
sistent with the paramount jurisdiction of the appellate court and 





“See cases cited notes 11, 12 supra. Of course, under the law of the juris- 
diction, orders granting interlocutory injunctions must be appealable as they are 
under Wis. Stat. (1939) § 274.33 (3). 

* Albers Commission Co. v. Spencer, 236 Mo. 608, 139 S.W. 321 (1911); 
2 Hicu, Injunctions (3d ed. 1890) § 1709. Wis. Srar. (1939) § 274.25 (stay in 
trial judge’s discretion, applicable to mandatory and prohibitory injunctions 
alike). In view of the reluctance of equity to grant mandatory injunctions it 
may be doubted that appeal from a judgment dissolving such an injunction would 
stay the judgment. 

*2 Hicu, Injunctions (3d ed. 1890) §§ 1708, 1709. Ws. Srat. (1939) 
§ 274.25. 

* People ex rel. Bradford v. Laine, 177 Cal. 742, 171 Pac. 941 (1918); cf. 
Jaynes v. Weickman, 51 Cal. App. 696, 197 Pac. 672 (D.C. 2d. Dist., 1921) 
(prohibitory injunction which in fact required certain affirmative acts held to be 
“incidental”). 

™ Mark v. Superior Court, 129 Cal. 1, 61 Pac. 436 (1900). 

* A typical statement of this position is that in Wolf v. Gall, 174 Cal. 140, 
142, 162 Pac. 115, 116 (1916), “the reason for this distinction is found in the 
inherent nature of an order which merely restrains or prohibits affirmative action. 
An appeal can operate as a supersedeas or stay only by arresting the enfiorce- 
ment by the court below of the judgment appealed from. . . . A prohibitive 
injunction requires no execution for its enforcement. It acts ‘directly without 
process on the defendant.’ In the case of a mandatory injunction, on the other 
hand, the contempt proceeding is a kind of process to carry into execution the 
affirmative command embodied in the judgment.” If this means anything, it is 
that a mandatory injunction orders that something be done, which is not true 
of a prohibitory injunction. Similar language is to be found in Barnes & Co. v. 
Typographical Union, 232 Ill. 402, 408, 409, 83 N.E. 932 (1908) ; Genet v. Presi- 
dent, Etc., D. & H. C. Co., 113 N.Y. 472, 475, 21 N.E. 390, 391 (1889) ; Sixth 
Ave. R.R. v. Gilbert E. R.R., 71 N.Y. 430, 433, 434 (1877). 

The opposite proposition has been maintained in Hovey v. McDonald, 109 
US. 150, 159 (1883). 

*2 Hicu, Inyuncrions (3d. ed. 1890) § 1449; McKetvey, Eourry (1936) 
§ 16; Wis. Srar. (1939) §§ 256.03 (3), (4), 295.01 (3), (8), 272.02. 
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destructive of the right of appeal if the trial court could enforce its 
judgment to the appellant’s detriment pending appeal. Applying 
this premise to preventive injunctions, courts have said that they 
merely preserve the status quo and their operation will not destroy 
the right of appeal.24_ On the other hand, the enforcement of a 
mandatory injunction pending appeal may force the appellant to 
irrevocably alter his position so that an adjudication in his favor 
on appeal would be worthless.?? 


Conceding the basic purpose of stay of judgment pending appeal, 
it is submitted that the distinction between mandatory and prohibitory 
injunctions does not always subserve this purpose. An injunction 
literally prohibitory may operate to cause an irreparable injury to 
the defendant-appellant and on principle should be stayed as of 
right. An injunction apparently mandatory may give only neces- 
sary protection to the respondent, even though it compels an irrevo- 
cable alteration of the appellant’s situation.** A further objection 





*In general, Hudson v. Smith, 9 Wis. *122, 127 (1859). In reference to 
judgments or orders granting injunctions, Schreiber v. Drosness, 100 N.J. Eq. 123, 
134 Atl. 901 (1926); Pennsylvania R.R. v. National Docks Co., 54 N.J. Eq. 647, 
35 Atl. 433 (Ct. of Errors & App. 1896); cf. Dry Cleaners & Dyers Institute v. 
Reiss, 5 Cal. (2d) 306, 54 P. (2d) 470 (1936) (supersedeas). 

™ Clute v. Superior Court, 155 Cal. 15, 18, 99 Pac. 362, 363 (1908); Helms 
Groover & Dubber Co. v. Copenhagen, 93 Ore. 410, 416, 177 Pac. 935, 938 
(1919) ; cf. Helbig v. Phillips, 109 N.J. Eq. 546, 551, 158 Atl. 441, 443 (ct. of 
Errors & App. 1932). It is submitted that the test of preservation of the right of 
appeal may avoid difficulties of defining the status quo. Is the status quo the 
condition of things at the time of commencement of the action, at some time 
prior thereto, or at the time the appeal is taken? State ex rel. Gibson v. Superior 
Court, 39 Wash. 115, 120, 80 Pac. 1108, 1109 (1905). See Diversion Lake Club 
v. Heath, 52 S.W. (2d) 380, 381 (Tex. Ct. Civ. App. 1932); cf. In re Montclair, 
112 NJ. Eq. 562, 565, 165 Atl. 421, 423 (1933). 

* Pennsylvania R.R. v. National Docks Co., 54 N.J. Eq. 647, 653, 35 Atl. 
433, 435 (Ct. of Errors & App. 1896) (injunction partly mandatory and partly 
prohibitory) ; People ex rel. Bradford v. Lain, 177 Cal. 742, 171 Pac. 941 (1918). 

*In Pennsylvania R.R. v. National Docks Co., 54 N.J. Eq. 647, 35 Atl. 433 
(Ct. of Errors & App. 1896), final injunction inter ala restrained appellant from 
opposing the construction by the respondent of a subterranean passageway 
through the appellant’s car yard. It was held that contempt proceedings would 
not lie against the appellant for disobedience of the injunction pending appeal 
In Schreiber v. Drosness, 100 N.J. Eq. 123, 134 Atl. 901 (1926), where the 
appellants were operating a summer hotel on certain property, a final injunction 
issued restraining the appellants from using such property for any business pur- 
pose whatever. The injunction was suspended by appeal, and contempt pro- 
ceedings would not lie for its breach, because if the appeal were meritorious, the 
appellant’s obedience to the injunction would have unjustifiably deprived them 
of one summer’s business and caused diminuation of future profits. Cf. People v. 
Teuscher, 130 Misc. Rep. 177, 223 N.Y.S. 650 (Sup. Ct. Oneida County 1927). 

*In such a situation the respondent should prevail because of the trial 
court’s adjudication in his favor. Where the mandatory injunction is granted in 
order to prevent irreparable injury to the plaintiff-respondent, it should not be 
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is the difficulty of distinguishing the preventive from the mandatory, 
at least where the use of the terms is literal.25 For instance, an in- 
junction restraining defendants from doing dry cleaning at less than 
prescribed prices is preventive in California,2® but mandatory in 
Illinois.2*7_ Habitual use of double negative language has tended to 
obfuscate the character of injunctions so phrased.”* Thus in Georgia, 
where a statute prohibits the granting of mandatory injunctions,”® 
the court sustained an injunction, restraining a carrier from re- 
ceiving and carrying commodities offered by other shippers, unless it 
first received and carried goods tendered by the plaintiff at a prior 
date.*° Association of affirmative and negative relief in the same 
injunction has resulted in the rule that where affirmative features of 
an injunction are merely “incidental” they are not ipso facto stayed 
by appeal.** | And where the injunction runs against a continuing 
condition, it may be affirmatively phrased to require cessation or re- 





stayed as of right by the taking of an appeal and the filing of an undertaking. 
Note (1926) 39 Harv. L. Rev. 1100. In addition, the public interest may require 
the enforcement of a mandatory injunction pending appeal. Cf. Pennsylvania 
R.R. v. Kelley, 77 N.J. Eq. 129, 75 Atl. 758 (Ct. of Ch. 1910). 

* Language in United R.R. v. Superior Court, 172 Cal. 80, 87, 155 Pac. 463, 
469 (1916) is indicative of this attitude, “There is no magic in the phrase ‘main- 
taining the status quo’ which transforms an injunction essentially prohibitory into 
an injunction essentially mandatory.” 

*Dry Cleaners & Dyers Institute v. Reiss, 5 Cal.(2d) 306, 54 P.(2d) 470 
(1936). The contention of appellants, in seeking supersedeas to stay threatened 
contempt proceedings by the trial court, was that the injunction compelled them 
to carry on their business and charge the minimum prices. In refusing the writ, 
the court did not consider the probability of economic compulsion. Cf. People v. 
Teuscher, 130 Misc. 177, 223 N.Y.S. 650, 653 (Sup. Ct., Oneida County 1927). 

* Cleaning & Dyeing Plant Owners Ass’n of Chicago v. Fink, 285 Ill. App. 
590, 3 N.E. (2d) 152 (App. Ct. 3d Div. 1936) (See the syllabus in the N.E. 
report). 

* Comment (1926) 25 Mic. L. Rev. 170. Note 32 infra. 

* Ga. Cope (1933) § 55-110, “An injunction many only restrain; it may not 
compel a party to perform an act.” 

* Merchants’ & Miners’ Transp. Co. v. Granger & Lewis, 132 Ga. 167, 63 
S.E. 700 (1909). Cf. Prospect Park & C.I.R.R. v. Coney Island & B.R.R., 144 
N.Y. 152, 39 N.E. 17 (1894) (trial court enjoined defendant from operating any 
of its cars unless it performed ‘its contract with the plaintiff); Dodge Bros., Inc., 
v. General Petroleum Corp., 54 Nev. 245, 10 P. (2d) 341 (1932) (injunction 
restraining defendant-appellant from committing any breach whatsoever of its 
contracts with the plaintiff, held mandatory in effect; stayed by appeal). 

™ Compare: Jaynes v. Weickman, 51 Cal. App. 696, 197 Pac. 672 (Dist. Ct. 
2d. Dist. 1921) (injunctions restraining defendant-appellant from use of decep- 
tively similar trade name; effect of injunction was to require removal of name 
from stationery, trucks, display advertisements, etc.) with Schwarz v. Superior 
Court, 111 Cal. 116, 43 Pac. 580 (1896); Green Bay Canal Co. v. Norrie, 128 
Fed. 896 (C.C.A. 2d., 1904). 
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moval, or negatively phrased to enjoin continuance.** Conversely, 
an injunction aimed at maintaining a relation or condition may order 
its continuance* or enjoin its discontinuance.** 

It is submitted that the explanation for treatment of the problem 
of stay pending appeal in terms of the distinction between mandatory 
and prohibitory injunctions is partially historical. Mandatory in- 
junctions are stayed as a matter of right because of the traditional 
reluctance of equity to grant such injunctions.** At an earlier day it 
was intimated that equity is without jurisdiction to issue a man- 
datory permanent injunction.*7 The double negative phraseology 
in which mandatory judgments are still couched is a vestige of such 
early dicta.** A more persistent manifestation of the same policy is 
the rule that mandatory injunctions will not issue pendente lite in 
the absence of exceptionally urgent circumstances.*® 

Difficulties of resolving the problems of stay on appeal on the 
basis of distinction between mandatory and prohibitory injunctions 
imply the need for a more realistic approach. Such an approach is 
suggested by a New Jersey statute which provides: 


No appeal taken from an order or decree granting an in- 
junction shall suspend or modify the operation of the injunction 
without an order of the chancellor or the court of errors and 
appeals for that purpose. Such suspension or modification shall 
extend only so far as may be necessary to preserve the subject of 
the appeal, and shall not, in any case, be allowed to destroy the 
right established or protected by the order or decree appealed 
from.“ 

WitiiaM F. Cotrins 





“Schwarz v. Superior Court, 111 Cal. 106, 43 Pac. 580 (1896); Falcon v. 
Boyer, 157 Ia. 745, 752, 142 N.W. 427, 429 (1913); Cold Spring Light, Heat & 
Power Co. v. Selleck, 256 N.Y. 451, 176 N.E. 836 (1931); Note (1931) 17 Va. L. 
Rev. 810, 812. 

* Ohaver v. Fenech, 206 Cal. 118, 273 Pac. 553 (1928); Clute v. Superior 
Court, 155 Cal. 15, 99 Pac. 363 (1908); Falcon v. Boyer, 157 Ia. 745, 752, 142 
N.W. 427, 429 (1913); Note (1931) 17 Va. L. Rev. 810. 

“An example is a decree for specific performance of a contract involving 
continuing performance. 

In re Lennon, 166 U.S. 548 (1887). 

* Cf. Comment (1926) 25 Micu. L. Rev. 169; Note (1938) 21 Munn. L. 
Rev. 607. 

Lane v. Newdigate, 10 Ves. 192 (1804). The supposed difficulty was there 
avoided by double negative phraseology. 

* Comment (1926) 25 Micu. L. Rev. 169. 

* Pennsylvania R.R. v. Kelley, 77 N.J. Eq. 129, 75 Atl. 758 (Ct. of Ch. 
1910); Bailey v. Schnitzius, 45 N.J.Eq. 178, 184, 16 Atl. 680, 682 (Ct. of Errors 
and App. 1888); Note (1938) 21 Minn. L. Rev. 607. 

“Rev. Srat. N.J. (1937) § 2:29-126. However, it has been said that an 
injunction or order requiring a change in the existing status is ipso facto sus- 
pended by appeal. Helbig v. Phillips, 109 N.J. Eq. 546, 551, 158 Atl. 441, 443 
(Ct. of Errors & App. 1932). 
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REAL ProperTty—RecorpiInc Act—MeEsnge CoNVEYANCES.— 
The Wisconsin recording statute provides that unrecorded convey- 
ances of real estate “shall be void as against amy subsequent pur- 
chaser in good faith and for a valuable consideration . . . whose 
conveyance shall first be duly recorded. . . .”1 In Zimmer v. Sundell,? 
A conveyed to B who in turn conveyed to C, the defendant. Before 
either of the above conveyances was recorded A conveyed to D who 
in turn conveyed to E, the plaintiff; E, a bona fide purchaser for 
value, immediately placed his conveyance upon record. The convey- 
ances, A to B, and B to C, were both recorded before the recording of 
the mesne conveyance, A to D. The Supreme Court found for the 
defendants, holding that a subsequent purchaser, who first records his 
conveyance, but does not record his entire chain of title back to the 
common grantor before a prior purchaser records his chain of title, 
is not protected by the statute.* The court further held that, not 
being entitled to the protection of the statute, the plaintiff had no claim 
to title whatsoever.* The result in the case is doubtless sound but 





*Wis. Stat. (1939) § 235.49. 

7237 Wis. 270, 296 N.W. 589 (1941). 

*The court relied upon a dictum in syllabus 1 of Fallass v. Pierce, 30 Wis. 
443 (1872), repeated in McDonald v. Sullivan, 135 Wis. 361, 116 N.W. 10 (1908), 
that in order for a holder by mesne conveyances to be protected by the statute 
all of the conveyances in his entire chain of title must be of record. This was not 
necessary to the holding because in those cases the subsequent purchaser did not 
have his deed first of record as required by the statute. See Potter v. Stransky, 
48 Wis. 235, 244, 4 N.W. 95, 100 (1879). But see Wood v. Chapin, 13 N.Y. (3 
Kernan) 509, 520. Here the court said expressly that a subsequent purchaser 
was protected under a recording statute similar to that of Wisconsin, even 
though mesne conveyances in the chain of title by which he held were not 
recorded; but since the first deed of the prior chain of title was ineffective, even 
as between the parties to it, this was dictum. 

*This is a tacit refusal to extend the doctrine of Marling v. Nommenson, 
127 Wis. 363, 106 N.W. 844 (1906). In that case a subsequent bona fide pur- 
chaser for value from a mortgagor relied on his actual inspection of a release, 
not then of record, from the record mortgagee to the mortgagor. The mortgagee 
had made an assignment prior to the release, which assignment was recorded prior 
to registry of the release but subsequent to the conveyance to the purchaser. 
Had the purchaser first recorded his deed, as required by the statute, the case 
would have presented the problem of the Zimmer case; not having done so he 
was clearly not protected under the statute. But the court held that the assignee’s 
failure to record was a neglect of usual precaution and the purchaser’s reliance 
on the absence of an adverse claim from the record estopped the assignee from 
claiming title. This estoppel principle introduces an uncertainty into our system 
of priorities since its operation depends upon too many factors not of record. 
A prospective purchaser could not be certain whether or not his grantor had 
valid title since a conflicting unrecorded claim might have intervened between 
the date of execution and the date of registry of some conveyance in the chain 
of title. Moreover, what would constitute sufficient “neglect to record” and 
“reasonable reliance” could not be ascertained by a prospective purchaser with 
any degree of certainty even if all claims were of record. 
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the reasoning by which the court arrives at the result is at least 
dubious. 

In prior cases the court interpreted the term subsequent pur- 
chaser to include a purchaser from a common grantor through mesne 
conveyances.® Consequently the question arose whether such a pur- 
chaser is protected when the three requirements of the statute, good 
faith, payment of valuable consideration, and prior registry,® are 
satisfied only by his immediate conveyance, or whether all mesne 
conveyances must also meet those requirements. It is well settled 
that once a subsequent purchaser, D, comes within the protection of 
the statute so that B’s prior unrecorded conveyance is invalid as to 
him, subsequent purchasers from D get good title even if they know 
about B’s “claim”’.? It is also well settled that mesne conveyances 
need not be for valuable consideration nor to bona fide purchasers to 
enable the final grantee, who purchases for value and in good faith, 
to prevail over the grantee in a prior unrecorded conveyance.’ How- 
ever, the principal case holds that the mesne conveyances must meet 
the “first recorded” requirement in order for the final grantee in a 
subsequent chain of title to prevail. This result cannot be explained 
by merely saying a purchaser’s title can rise no higher than his gran- 
tor’s, and that since his grantor’s deed was not first recorded, his title 
was subordinate to that of the prior purchaser. That rationale 
ignores the fact that the more remote grantee in a chain of title can 
rise above a grantor in the same chain of title who was not bona fide 
or did not pay value.® 

What, then, is the reason for requiring a prior recording of all 
mesne conveyances? If a mesne conveyance in the prior chain were 
not recorded, a subsequent purchaser could not, by an inspection of 
the record, find the more remote conveyances in counties where the 
grantor-grantee system of indexing is used. But, this does not ex- 





5 This was decided conclusively in Fallass v. Pierce, 30 Wis. 443 (1872), after 
some doubt had been raised in Ely v. Wilcox, 20 Wis. 523 (1866). 

*Fallass v. Pierce, 30 Wis. 443 (1872). 

"66 C.J. 1188; 63 A.L.R. 1362; Pringle v. Dunn, 37 Wis. 449 (1875); see 
Pricket v. Muck, 74 Wis. 199, 206, 42 N.W. 256, 258 (1889). 

*66 C.J. 1164, 1180. McDonald v. Sullivan, 135 Wis. 361, 116 N.W. 10 
(1908) ; see Fallass v. Pierce 30 Wis. 443, 470, 472 (1872). 

* Ibid. 

* A recorded conveyance made to a third person by the grantee in an out- 
standing unrecorded conveyance does not put a subsequent purchaser from the 
holder of the record title on inquiry as to the outstanding title. 66 C.J. 1145. 
If the tract system of indexing conveyances is used it is evident that neither the 
prior nor the subsequent purchaser should be required to record the mesne con- 
veyances in their chain of title for purposes of constructive notice. 
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plain why, as against a prior purchaser, mesne conveyances in a 
subsequent chain must be first recorded. The answer may be found 
in the justification for the statutory requirement that a subsequent 
purchaser first record his conveyance.’ Aside from the “race for 
the record” justification, which, in theory at least, encourages dili- 
gence in recording, the provision protects prospective purchasers 
from uncertainty in their grantor’s title. Suppose A conveys to B who 
records his deed a year later. Within the year A has conveyed to D, 
a bona fide purchaser for value, who does not record. If the “who 
first records” clause were omitted from the recording statute, B’s 
title would be void as to D. Yet, a prospective purchaser from B 
could find no cloud on B’s title by inspecting the record. He might 
purchase on the assumption that he, being subsequent in time to any 
potential claimant in the position of D, would prevail over the latter. 
But he risks the argument that having purchased, from one whose 
title was void as to D, he acquired no better title than his grantor. 
The “who first records” clause avoids this question as well as the 
question of time of delivery of two conflicting deeds. If we carry 
the illustration one step further and have D, the subsequent pur- 
chaser, convey to E, who records his deed, but not D’s, prior to the 
recording of B’s deed, the situation is similar to that of the principal 
case (ignoring the additional conveyance in the prior chain which is 
immaterial for this purpose). Yet, if’ E could be said to have com- 
plied with the statute by first recording his conveyance without first 
recording the mesne conveyance, A to D, B’s deed would be void as 
to D and there would again be the question of whether B could con- 
vey good title to one who by a diligent search of the record would find 
no defect in B’s title. E’s fugitive deed could not be located except 
where the tract index is used. It is, therefore, consistent with the 
spirit of the recording statute to require that in order to be protected 
by the statute a purchaser in a subsequent chain of title must first 
record all mesne conveyances. A contrary view would create the 
same kind of uncertainty for any prospective purchaser that the 
“who first records” clause is designed to eliminate. On the other 
hand requiring that intermediate grantees in the subsequent chain of 
title shall have purchased for value and in good faith would tend to 
defeat the purpose of the recording statute which is to permit greater 





"Supra note 4. Butler v. Bank of Mazeppa, 94 Wis. 351, 68 N.W. 998 
(1896) ; Girardin v. Lampe, 58 Wis. 267, 16 N.W. 614 (1883); Fallass v. Pierce, 
30 Wis. 443 (1872). States deriving their recording statute from Massachusetts 
do not have this requirement. See Gen. Laws or Mass. (1932) c. 183, § 4. 
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reliance on the facts of record and eliminate uncertainties such as 
the good faith of prior grantees. 


While the decision in the instant case might rest upon this ade- 
quate justification, at least where the tract index is not in use, the 
court rests the decision upon quite a different basis. The opinion 
cites with approval, a doctrine enunciated in ani Illinois case?” to the 
effect that the manifest object of the statute limits the term subse- 
quent purchaser so as to exclude one who buys from a stranger to 
the record title.* This rationale would seem to carry beyond the 
holding of the case and to indicate tha} one who purchases from a 
party not of record is not protected by the statute even if he first 
records all mesne conveyances from the common grantor. It is 
doubtful whether the court would so hold if faced with that situation. 
Nevertheless the implications of the opinion are: (1) that actual 
reliance upon the record is a prerequisite to invoking the protection 
of the recording statute; and (2) that one who purchases from a 
stranger to the record title has ipso facto not relied upon the record. 


The unsoundness of the first proposition is illustrated by the 
court’s treatment of recorded conveyances which are not entitled to 
be of record.’* Protection is given to a subsequent purchaser who 
does not look at the record on the theory that the prior conveyance is 
as though it were not recorded at all.'° But, if the purchaser con- 
sults the record his discovery of such a conveyance is apt to consti- 
tute actual notice.* Thus, actual inspection of and reliance upon 
the record, in one situation at least, not only is unnecessary to in- 
voke the protection of the statute, but would result in the loss of 
such protection. 





715 Ill. 148 (1853). 

%* Zimmer v. Sundell, 237 Wis. 270, 275, 296 N.W. 589, 591 (1941). “If one 
who has no title under the laws governing conveyances is to have a superior one 
under the recording acts, it should be because he has relied on the record, and 
when he purchases from one who is a stranger to the record title he has no 
grounds for such reliance.” 

*66 C.J. 1152. Lack of compliance with Wis. Stat. (1939) § 235.19 (wit- 
nessing and acknowledgement) makes a conveyance unrecordable. See Mergener 
v. Fuhr, 189 Wis. 571, 577, 208 N.W. 267, 269 (1926), and Harrass v. Edwards, 
94 Wis. 459, 463, 69 N.W. 69, 71 (1896). 

** The registry of such a deed is not constructive notice and will not consti- 
tute compliance with the “who first records” clause. Girardin v. Lampe, 58 
Wis. 267, 16 N.W. 614 (1883); Ely v. Wiloox, 20 Wis. 523 (1866); see Potter v. 
Stransky, 48 Wis. 235, 244, 4 N.W. 95, 100 (1879) ; Pringle v. Dunn, 37 Wis. 449, 
460 (1875). 

* 66 C.J. 1111; Gilbert v. Jess, 31 Wis. 110 (1872); see Brinkham v. Jones, 
44 Wis. 498, 527 (1878). 























Jan.] NOTES AND COMMENTS 131 
The flat assumption that one who purchases from a stranger to 
the record title has not relied upon the record is also open to ques- 
tion. In the principal case if the purchaser had been present at the 
execution of the conveyance from the record holder to the inter- 
mediate grantee, it would be difficult to say that he had not relied on 
the record. Similarly, where a purchaser from a stranger to the 
record title sees the deed’” from the record owner to the intermediate 
grantee, as was claimed) in, the instant case,!* it would seem that he 
relies upon the record.’® Since the court did not consider that the 
purchaser may have actually relied upon the record title of the com- 
mon grantor and upon facts outside the record to ascertain that his 
immediate grantor held from the record owner, it is still possible that 
in such a case a purchaser from a stranger to the record might be 
protected by the statute even if the doctrine of “reliance on the 
record” prevails. The implication that one who purchases from a 
stranger to the record title can not be protected by the recording act 
as a subsequent purchaser is unfortunate. Although the instant case 
will probably be limited to its actual holding that such a purchaser 
must first record all mesne conveyances, the uncertainty created may 
lead to unnecessary litigation and settlements. 
Avsert E. Kocu 


REMEDIES—FRAUD ON CourT.—Breach of a lawyer’s ethical duty 
to call the court’s attention to pertinent statutes of which he is aware, 
although adverse to his client’s interest,1 may constitute fraud on 
the court. In Will of Cosgrove? the court suggested that if counsel 





* Supra note 4. 

* Respondents brief page 9. 

*In the application of the rule accepted in the great majority of American 
jurisdictions that one claiming through an heir, devisee, or personal representative 
has a superior title against an unrecorded conveyance by the ancestor or testator 
(65 A.L.R. 360, 66 C.J. 1163) the courts usually do not note whether the pur- 
chaser relied on record of the probate proceedings to establish the title in the heir 
or devisee or on facts outside the record. In Hallett v. Alexander, 50 Colo. 37, 
114 Pac. 490 (1911), the record title was still in the ancestor, the probate pro- 
ceedings being unfinished. The dissenting judge contended that since the purchaser 
at an execution sale against the heir purchased from a stranger to the record title, 
he should not be protected under the recording act as against the grantee in a 
prior unrecorded conveyance from the ancestor. The court rejected this argu- 
ment. Accord: Burns v. Berry, 42 Mich. 176, 3 N.W. 924 (1879). 

*American Bar Association Canons of Professional and Judicial Ethics; 
Opinions of Committee on Professional Ethics and Grievances (1936), Canon 22, 
Opinion 146, p. 13: “An attorney should disclose to the court a decision adverse 
to his client’s cause that is unknown to his adversary.” A reasonable inference 
is that an attorney should also disclose a statute. 

? 236 Wis. 554, 295 N.W. 784 (1941). 
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had in mind the statutory provision against having more than thirty 
percent of a trust fund in any one investment, failure to call the 
court’s attention to the point would at least “verge upon”, if not 
constitute, a fraud on the court. Whether the court would actually 
set aside a judgment or order on such ground is undecided, for in 
the Cosgrove case nondisclosure of the fact of self dealing by the 
trustee was the real fraud on the court. 

There are two remedies in Wisconsin available to a defrauded 
party. By statute a court may, at any time within one year after 
notice thereof, relieve a party from a judgment obtained against him 
through “his mistake, inadvertance, surprise or excusable neglect.”* 
A corresponding statute gives county courts the power, within one 
year after an act on its part, to grant an appeal “if justice appears 
to require it,” or to reopen a case and grant a retrial. In order to 
avail himself of this statutory relief, the aggrieved party’s conduct 
must be unmixed with negligence.5 Waiting nearly a year before 
seeking relief under the statute, where petitioner had full knowledge 
of the facts and a decree had been entered by consent after a hearing 
in which he participated, was held to be inexcusable delay. Newly 
discovered evidence, to be available on a bill of review, must be such 
as could not have been discovered before the original hearing by 
exercise of reasonable diligence." 

Aside from statutory remedies there is another remedy available 
where fraud on the court can be established. This is the power of a 
court of equity to enjoin the enforcement of a judgment procured at 
law. This power does not involve the vacation or setting aside of 
the judgment itself and will be exercised only where legal remedies 
are exhausted. 

In the case of probate courts, their inherent equitable power to 
set aside a judgment for want of jurisdiction or for fraud is a remedy 
additional to the one year limitation of the statute.* County courts 
have had this power from early years, and it has always been re- 
garded as a very well established remedy.® All the cases of fraud on 
the court seem to fal] outside the statutory remedy, usually because 
the fraud is not discovered until more than a year has elapsed from 





* Wis. Strat. (1939) § 269. 46. 
*Wis. Stat. (1939) § 324.05. 
* Kiel v. Scott & Williams, Inc., 186 Wis. 415, 202 N.W. 672 (1925). 
*Estate of Walczak, 216 Wis. 465, 257 N.W. 589 (1934). 

'Ketchum v. Breed, 66 Wis. 85, 26 N.W. 271 (1886). 

* Parsons v. Balson, 129 Wis. 311, 109 N.W. 136 (1906). 

*In re Fisher, 15 Wis. 567 (1862). 
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the rendition of the judgment or because, according to the court, 
there has been a justifiable delay.!° 

Wisconsin differs from the general rule in other states in that it 
will enjoin enforcement of a judgment obtained by intrinsic, as well 
as by extrinsic, fraud.’ The general rule outside Wisconsin is that 
to warrant equitable relief on the ground of fraud it must appear 
that the fraud was practiced in the very act of obtaining the judg- 
ment; in other words, that the ground of fraud is extrinsic or col- 
lateral to the matter tried in the original action, and was not a fraud 
in an issue contested and determined in the previous action.12 This 
rule is based on the principle that there must be an end to litigation, 
so that an issue already considered in the original action should not 
be retried. In the case of extrinsic fraud, relief is granted on the 
theory that such fraud has prevented the unsuccessful party from 
fully presenting’ his case, so that there has never been a real contest 
before the court on the subject matter of the suit.1% 

It is not always easy to draw a line between intrinsic and extrinsic 
fraud, and what is actually intrinsic fraud may, upon occasion, be 
called extrinsic fraud in order to afford relief where the fraud is 
sufficiently flagrant. Thus, where a widow made false statements to 
testator’s heir regarding her former marital status and moral charac- 
ter, and the fraud charged in the second action consisted of those 
statements made by the widow in the original probate proceedings, 
the court granted relief from the judgment even though it was in an 
extrinsic fraud jurisdiction.* The difficulty of distinguishing intrin- 





* Hall v. Allen, 31 Wis. 691 (1873) (petition for cancellation brought one 
and one-half years after the entering of the original order); Beem v. Kimberly, 
72 Wis. 343, 39 N.W. 542 (1888) (petition brought four years after the entry of 
the original order); Scheer v. Ulrich, 133 Wis. 311, 113 N.W. 661 (1907) (the 
original order not learned of until one year and seven months after its entry). 

™ Amberg v. Deaton, 223 Wis. 653, 271 N.W. 396 (1937); Laun v. Kipp, 
155 Wis. 347, 145 N.W. 183 (1914) overruled Uecker v. Thiedt, 133 Wis. 148, 
113 N.W. 447 (1907), and Scheer v. Ulrich, 133 Wis. 311, 113 N.W. 661 (1907); 
Stowell v. Eldred, 26 Wis. 504 (1869). See Boring v. Ott, 138 Wis. 260, 269, 
119 N.W. 865, 868 (1909). Marshall, J., took a contrary view on the intrinsic 
fraud question in the Ott case, supra, but changed his mind when writing for the 
court in the Kipp case, supra. 

*Note (1933) 88 A.L.R. 1201. 

* United States v. Throckmorton, 98 U.S. 61 (1873); Caldwell v. Taylor, 218 
Cal. 471, 23 P. (2d) 758, 88 A.L.R. 1194, 1201 (1933); Pico v. Cohn, 91 Cal. 
129, 25 Pac. 970 (1891); Electric Plaster Co. v. Blue Rapids City Twp., 81 Kan. 
730, 106 Pac. 1079 (1910); Fawcett v. Atherton, ...... Mich. ......, 299 N.W. 108 
(1941); Street v. Alden, 62 Minn. 160, 64 N.W. 157 (1895); Clark v. Clark, 
64 Mont. 386, 210 Pac. 93 (1922); Crouse v. McVickar, 207 N.Y. 213, 100 N.E. 
697 (1912). 

* Caldwell v. Taylor, 218 Cal. 471, 23 P. (2d) 758, 88 A.L.R. 1194, 1201 
(1933). 
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sic from extrinsic fraud is apparent when one considers how closely 
related perjury is to concealment of material facts. The defrauding 
party may commit perjury in withholding the material facts and still 
it may be said that, since these facts were not revealed, they did not 
form the subject matter of the original suit. 

The intrinsic fraud rule may explain why the Wisconsin court 
will grant relief in cases involving misrepresentation of facts result- 
ing in a judgment or an extension of time in favor of the fraudulent 
party ;!° a judgment in the procurement of which the veracity of such 
representations has already necessarily been decided, because the very 
facts misrepresented have been the subject of the original litigation, 
Nondisclosure of a widow’s election to take under the statute,!® and 
procuring the probate of a forged will,’7 exemplify forms of intrin- 
sic fraud for which the Wisconsin court will grant relief. 

Procurement of an exhorbitant claim against an estate by obtain- 
ing the appointment of commissioners who would allow the claim ;1* 
and an untrue verification of a claim against an incompetent, coupled 
with lack of diligence by the guardian ad litem,’ are typical forms of 
extrinsic fraud for which relief will be granted. 

The rejection of this distinction between intrinsic and extrinsic 
fraud in Wisconsin is perhaps sound on a policy basis. The policy 
of making an end to litigation should be weighed against the policy 
of not permitting a party to gain the benefits of his own perjury. 
Furthermore, the requirements that in order to attack a judgment 
on the ground of perjury it must be wilful, and the plantiff must 
have been diligent in making its discovery and have exhausted his 
legal remedies, as well as the degree of proof required, are sufficient 
deterrents upon continued litigation. It is a matter of choosing be- 
tween two alternatives, that of allowing the perpetration of outrages, 
such as the probate of a fraudulent will, and that of occasional “re- 
litigation.” It would seem that the latter alternative is the lesser of 
two evils. 


* Estate of Batz, 202 Wis. 636, 233 N.W. 555 (1930) (fraudulent represen- 
tation to the court that the period within which the court could extend the time 
for filing claims had not expired) ; Estate of Kallenbach, 184 Wis. 171, 199 N.W. 
152 (1924) (false affidavit as to time when claim matured); Royal Indemnity 
Co. v. Sangor, 166 Wis. 148, 164 N.W. 821 (1917) (judgment on surety bond 
obtained by misrepresenting a contractor’s financial responsibility and concealing 
facts of actual cost of construction as part of a conspiracy to defraud the 
insurance company). 

* Beem v. Kimberly, 72 Wis. 343, 39 N.W. 542 (1907). 

* Komarowski v. Jackowski, 164 Wis. 254, 159 N.W. 912 (1916). 

* McLachlan v. Staples, 13 Wis. 448 (1861). 

* Scheer v. Ulrich, 133 Wis. 311, 113 N.W. 661 (1907). 
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Four elements, concealment or misrepresentation of material 
facts, want of knowledge of such facts on the part of the petitioner, 
diligence in ascertaining fraud and bringing action for relief, and 
fraudulent intention are generally required to move the court to grant 
relief for fraud on the court. The court insists upon these elements 
in varying degrees of strictness depending upon whether the pro- 
ceeding is typically adversary or is uncontested. As might be ex- 
pected, where the fraud consists of perjury in the proceedings (from 
which most courts afford no relief) petitioner must make a stronger 
showing of ail four elements. On the other hand where the fraudu- 
lent party stands in a fiduciary relationship to the defrauded person 
some of these requisites are relaxed. 


Concealment of material facts or perjury.—It has been held that 
the concealment of the existence of a will from the plaintiffs, who 
would have taken under the will, and from the county court, so as to 
have the estate settled as intestate, constitutes a fraud on the court.”° 
Concealment and misrepresentations by administrators or executors 
of the full value of an estate, thereby inducing heirs or devisees to 
relinquish their interests in it or not to contest a will, is a common 
form of fraud justifying setting aside the probate of a will.24_ The 
court has held that devisees and legatees have a right to rely implicitly 
on the administrator’s representations and statements regarding the 
estate. The law imposes upon him the duty of full, voluntary, and 
truthful disclosure to them of the situation, condition, and value of 
the estate.22 This would suggest that the parties adversely affected 
need not make any effort to discover the truth for themselves, an 
extreme view; but in this particular case the devisees and legatees 
lived quite a distance from the place of administration so as to 
make investigation impractical.”* 


In Amberg v. Deaton,* plaintiff sought to enjoin enforcement 
of a judgment based upon a workmen’s compensation award obtained 
by wilful perjury. In the proceedings before the commission, the 
“injured” man had testified that he had “not at any time had trouble 
with his eyes.” After the commission lost its jurisdiction over the 





* Hall v. Allen, 31 Wis. 691 (1873). 
™ Creamer v. Ingalls, 89 Wis. 112, 61 N.W. 82 (1894); Estate of O’Neill, 90 
_ 480, 63 N.W. 1042 (1895); Will of Scheuren, 203 Wis. 69, 233 N.W. 622 
1930). 
™ Creamer v. Ingalls, 89 Wis. 112, 61 N.W. 82 (1894). 
* Ibid. 
* 223 Wis. 653, 271 N.W. 396 (1937). 
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award, the employer, upon discovering that the employee had re- 
ceived a similar award for the same eye injury in Iowa some years 
prior, appealed to the circuit, court and from there to the Supreme 
Court without success. In a subsequent equity action to enjoin enforce- 
ment of the judgment, the court directed that the demurrer be over- 
ruled, reiterating that wilful perjury, established by the same degree 
of proof as is required in proving criminal acts in civil cases, warrants 
such relief. 


Lack of Knowledge.—If the petitioner has equal knowledge of 
the material facts, such as deceased’s softening of the brain, and is 
given notice of the probate proceedings, it is her duty to acquaint 
herself with the contents of the will, inform the court of the mental 
condition of the deceased at the time the will purports to have been 
executed, and to contest the probate of it.2° However, a case taking a 
distinctly opposite viewpoint is Estate of Staab® where conceal- 
ment of prima facie evidence of testatrix’s incompetency from the 
county court was held sufficient grounds for that court’s setting aside 
the probate of a will after time for appeal had expired, even though 
all interested parties had knowledge of the facts of incompetency at 
the time of the original proceedings. In fact, it was held to be the 
court’s duty, while administration of the estate was still before it, 
to act on its own motion once the concealed facts were called to its 
attention.2”_ This case seems to be out of line with all other nondis- 
closure cases, which have uniformly emphasized the want of know- 
ledge of the concealed facts in the petitioner, and want of such 
knowledge has been one of the most important allegations in every 
complaint alleging fraud. 

In Nye v. Socher,”® where petitioner through negligence and for- 
getfulness failed to defend the previous action or to appeal from a 
default judgment, the court did not relieve against the judgment 
although the plaintiffs had failed to reveal a chattel mortgage given 
for the property allegedly converted. The chattel mortgage, the 
court pointed out, was not a part of the plaintiffs’ case, it being a 
matter of defense and equally well known to the defendant. The 
defendant was not prevented by fraud, accident, surprise, or mistake 
from putting in his defense, and it was solely his fault that the facts 





*> Holden v. Meadows, 31 Wis. 284 (1872). 

166 Wis. 587, 166 N.W. 326 (1918). 

*7Id. at 592, 166 N.W. at 327. A similar view is expressed in Will of 
Scheuren, 203 Wis. 69, 233 N.W. 622 (1930). 
*92 Wis. 40, 65 N.W. 853 (1896). 
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were not brought forward. Thus, while the judgment was unjust, 
a court of equity would not interfere where a party under no dis- 
ability neglected to make his defense at law. It is equally implicit 
in the Deaton case and other perjury cases that the petitioner must 
be without knowledge of the facts showing wilful perjury at the 
time of the original proceedings. 


Diligence.—Relief from a judgment procured by fraud will be 
denied on the ground of laches. However, laches do not begin to 
run until the time of the discovery of the fraud.” Existence of mere 
suspicion of fraud does not constitute laches where the facts to 
justify the suspicion were not within the petitioner’s knowledge, but 
were, rather, peculiarly within the knowledge of the party perpe- 
trating the fraud.*° However, one seeking relief on grounds of fraud 
must “prove that he was not guilty of negligence in failing to make 
timely discovery of the perjury,”*’ or in asserting his rights to 
relief.5? 

Fraudulent intention.**> A few cases of extreme negligence have 
been made the basis of relief from a judgment, by naming it “con- 
structive fraud”, but these cases are rather unusual. Thus, failure 
of an administrator to represent an interested minor at a probate 
proceeding has resulted in vacation of the county court’s judgment 
distributing the estate.** Where the conduct of a guardian ad litem 
was not willful misconduct, but left the minor’s interests wholly 
unprotected by failing to call the court’s attention to the previous 
destruction of the will admitted to probate, the court regarded this 
as constructive fraud and ground for setting aside the judgment.* 
Failure of public officers to defend a suit on a contract which they 
knew or should have reasonably known to be void, was held to be a 





* Will of Cosgrove, 236 Wis. 554, 295 N.W. 784 (1941); Note (1940) 39 
Micu. L. Rev. 345. 

* Guardianship of Reeve, 176 Wis. 579, 186 N.W. 736 (1922). 

"= Amberg v. Deaton, 223 Wis. 653, 659, 271 N.W. 396, 398 (1937). 

* Schulteis v. Trade Press Publishing Co., 191 Wis. 164, 210 N.W. 419 (1926). 

*In Carlson v. MacCormick, 178 Wis. 408, 190 N.W. 108 (1922), where 
there was a conversation between a mother and a daughter, whose illegitimate 
child was being adopted by the mother, to the effect that if the daughter re- 
married, the mother would return the child to her, it was held that concealment 
of such conversation from the court while, if known, would have resulted in the 
denial of the petition for adoption, would not warrant vacation of the judgment 
where the parties had acted in good faith. It was neither an actual or con- 
structive fraud on the court. 

“Estate of Leavens, 65 Wis. 440, 27 N.W. 324 (1886); Parsons v. Balson, 
129 Wis. 311, 109 N.W. 136 (1906); Estate of Bailey, 205 Wis. 648, 238 N.W. 845 
(1931). 

* Parsons v. Balson, 129 Wis. 311, 109 N.W. 136 (1906). 
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constructive fraud.** Wéill of Cosgrove indicates that at least where 

there is a fiduciary relationship willful misconduct is not a necessary 

element in moving the court to grant relief for fraud on the court.%" 
Emity Dopcr 


Statutory CoNsTRUCTION—SAFE PLace STATUTE—StTATE Li- 
ABILITY—In Holzworth v. State, a spectator who was pushed over 
an exit in the University of Wisconsin stadium, sued the state under 
the Safe Place Statute." The court reversed an order overruling a 
demurrer holding that: (1) inclusion of the state in the statutory 
definition of the word “owner” does not impose civil liability upon 
the state under the Safe Place Statute ;? (2) Section 285.01 of the 
Wisconsin statutes allowing the state to be sued, is not applicable 
to tort claims ;* and (3) the doctrine of liability of governmental 
units in a proprietary capacity does not apply to the state. 

The court reasons that while the state’s agents may be negligent 
for the breach of the statute, the state is not liable for the reason 
that “the rule of respondeat superior does not apply to the state. . . .” 
Apparently attempting to distinguish those cases holding a muni- 
cipal corporation and a charitable corporation liable under the Safe 
Place Statute,* the court states that respondeat superior does apply 
to private individuals, counties and cities. Certainly at common law, 
cities and other units of government are not liable for the negligent 
torts of their servants in the performance of governmental func- 
tions. If the statute did no more than to make noncompliance neg- 





* Nevil v. Clifford, 51 Wis. 483, 8 N.W. 296 (1882); Beyer v. The Town of 
Crandon, 98 Wis. 306, 73 N.W. 771 (1898); Balch v. Beach, 119 Wis. 77, 95 N.W. 
132 (1903). 

* 236 Wis. 554, 565, 295 N.W. 784, 789 (1941). 

*238 Wis. 63, 298 N.W. 163 (1941). 

* Wis. Stat. (1939) § 101.01 (13). “. . . ‘owner’ shall mean and include every 
person, firm, corporation, state, county, town, city, village, school district, sewer 
district, drainage district, and other public or quasi-public corporations.” 

*Wis. Strat. (1939) § 285.01. “Upon refusal of the legislature to allow a 
claim against the state, the claimant may commence an action against the state 
by serving the summons and complaint on the attorney-general. . . .” 

*Heiden v. Milwaukee, 226 Wis. 92, 275 N.W. 922 (1937); Wilson v. Luth- 
eran Evangelical Church, 202 Wis. 111, 230 N.W. 708 (1930). 

* Except where changed by statute, the doctrine of respondeat superior does 
not apply to the state or its subdivisions in a governmental capacity. Crowley 
wv, Clark, 219 Wis. 76, 261 N.W. 221 (1935); Virovatz v. Cudahy, 211 Wis. 357, 
247 N.W. 341 (1933) ; Erickson v. Village of West Salem, 205 Wis. 107, 236 N.W. 
579 (1931); Stroeher v. Red Springs, 195 Wis. 399, 216 N.W. 487 (1928); Gensch 
v. City of Milwaukee, 179 Wis. 95, 199 N.W. 843 (1922); McCoy v. Kenosha, 
195 Wis. 273, 218 N.W. 348 (1918); Apfelbacher v. State, 160 Wis. 565, 152 
N.W. 144 (1915). The remedy was to allow an action against the individual 
officer or agency. Lowe v. Conroy, 120 Wis. 151, 97 N.W. 942 (1904). 
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hgent, without giving a cause of action, or waiving immunity from 
liability, it is difficult to explain the case of Heiden v. Milwaukee in 
which the city was held for personal injuries resulting from the 
unsafe condition of a school building.* “This action, however, is not 
grounded upon the common law or upon any asserted negligence 
against the city, its officers or servants”, said the court in the Heiden 
case. “It is grounded solely upon the Safe Place Statute.”7 Such 
positive language is hard to reconcile with the statement in the 
instant case that “the statute does not give a cause of action.” As 
will be subsequently pointed out, the cases might be distinguished on 
other grounds, but the respondeat superior rationale applies as well 
to cities as to the state. Though recovery has usually been denied for 
other reasons,® the court has had occasion to consider this question.® 

The rationale of the Holzworth case raises some doubt as to 
whether those cases in which recovery has been expressly based on 
the statute are overruled. 

The court’s decision is influenced by the doctrine that unambigu- 
ous statutory language is necessary to diminish the state’s im- 
munity,?° and where the state or one of its subdivisions is involved, 
legislation in derogation of the common law should be strictly con- 
strued in its favor.11 However, these rules of construction are but 





* Heiden v. Milwaukee, 226 Wis. 92, 275 N.W. 922 (1937). 

"Id. at 97, 275 N.W. at 924. 

*In Juul v. School District, 168 Wis. 111, 169 N.W. 309 (1918), a school 
district was held not liable because the negligence did not relate to the “struc- 
ture”. In Sullivan v. School District, 179 Wis. 502, 191 N.W. 1020 (1923), there 
was no liability because the plaintiff was not considered a “frequenter”. In Srnka 
v. Joint District, 174 Wis. 38, 182 N.W. 325 (1921), there was no liability because 
“owner” did not include “school districts” under the Safe Place Statute at that 
time. In Lawver v. Joint District, 232 Wis. 608, 288 N.W. 192 (1939), a school 
district was held not liable because a flag pole was not a public building within 
the meaning of the statute. Other cases where the court has held no liability on 
the grounds that it was not a public building, are Cegleski v. Green Bay, 231 
Wis. 89, 285 N.W. 343 (1939) (toboggan slide) ; Grinde v. Watertown, 232 Wis. 
551, 288 N.W. 196 (1939) (playground slide); Connor v. Meuer, 232 Wis. 656, 
285 N.W. 272 (1939) (bleachers). Another ground for denying liability is that 
the locus is not considered a “place of employment”. Padley v. Lodi, 233 Wis. 
661, 290 N.W. 136 (1940) (village street) ; Herrick v. Luberts, 230 Wis. 387, 284 
N.W. 27 (1939) (public highway). 

* Sullivan v. School District, 179 Wis. 502, 191 N.W. 1020 (1923); Heiden v 
Milwaukee, 226 Wis. 92, 275 N.W. 922 (1937). 

* Sullivan v. School District, 179 Wis. 502, 191 N.W. 1020 (1923); State v 
Milwaukee, 145 Wis. 131, 129 N.W. 1101 (1911); see also State ex rel. Martin v. 
Ries, 230 Wis. 683, 687, 284 N.W. 580, 582 (1939). 

* Rusk Farm Drainage District v. Industrial Comm., 186 Wis. 232, 202 N.W. 
204 (1925); Schafer v. City of Fond du Lac, 99 Wis. 333. 74 N.W. 810 (1898); 
see Necedah Corp. v. Juneau County, 206 Wis. 316, 322. 237 N.W. 277, 279 
(1932); Sullivan v. School District, 179 Wis. 502, 506, 191 N.W. 1020, 1022 
(1923). 
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rules of presumptive intent of the legislature and may be rebutted 
by affirmative evidence showing its real intent.’* In the Heiden case, 
the court said, “The history of the development of the Safe Place 
Statute . . . shows a constant and deliberate intention on the part of 
the several legislatures to broaden its scope and enlarge its sphere of 
applicability.”2* The court further said, “Had the legislature in- 
tended that the Safe Place Statute should not apply . . . it would 
have been a simple matter for it to so provide.”'* This language 
would seem to have indicated a presumption in reference to the Safe 
Place Statute that, unless the liability of the state is specifically 
excluded, it is to be imposed. 

It may be inquired whether the history of the Safe Place Statute 
demonstrates a legislative intent to waive governmental immunity 
from liability for injuries sustained as a result of the unsafe condi- 
tions of public buildings. The original statute, which applied only to 
private employers of labor,’® served as a basis for personal injury 
litigation without any express provision in the act to that effect.'® 
With that background, the scope of the act was later expanded to 
include owners of public buildings including the state and its sub- 
divisions.‘*7 In 1921 liability of a school district was denied under 
the statute because the definition of “owner” did not include such 
districts.‘* When the definitions of “employer” and “owner” were 
subsequently broadened, the legislature met the court’s objection in 





“In Schumacher v. Milwaukee, 209 Wis. 43, 243 N.W. 756 (1932), the 
statute said, “Any person, firm or corporation suffering damage from the negligent 
operation of an automobile operated by any city may, in the manner provided by 
Section 62.25, file a claim against such city, and the common council shall have 
the right to allow, compromise, settle and pay the same.” The city contended 
this created no right of action against the city but conferred upon council only 
a right, in the exercise of its discretion, to allow and pay claims of the nature 
described. The court, looking at Section 62.25 and also at the city’s common 
law liability, said the statute would be meaningless if the derogation rule were 
strictly applied. The court indicated the derogation rule does not mean the court 
is to struggle to defeat the intent of the legislature. See also Jamison v. Encarna- 
tion, 281 U.S. 625 (1930). 

* Heiden v. Milwaukee, 226 Wis. 92, 98, 275 N.W. 922, 925 (1937). 

“ Heiden v. Milwaukee, 226 Wis. 92, 100, 275 N.W. 922, 926 (1937). 

* Wis. Star. (1911) §§ 2394 (41) (3), 2394 (48); Laws of 1911, c. 485, 664 
§ 105. 

** Besnys v. Herman Zohrlaut Leather Co., 157 Wis. 203, 147 N.W. 37 (1914); 
Rosholt v. Worden-Allen Co., 155 Wis. 168, 144 N.W. 650 (1913); Sparrow v. 
Menasha Paper Co., 154 Wis. 459, 143 N.W. 317 (1913); see Szeliwicki v. Connor 
Lumber and Land Co., 156 Wis. 286, 293, 146 N.W. 509 (1913), where a new 
trial was granted because of a possibly different result since the passage of the 
Safe Place Statute. 

"Wis. Star. (1913) §§$ 2394 (41)(12), 2394 (41)(13), 2394 (48); Laws 
of 1913, c. 588. 

* Srnka v. Joint District, 174 Wis. 38, 182 N.W. 325 (1921). 
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that case by specifically including school districts within the statutory 
definition, apparently conceiving that all units included in the defini- 
tion became liable under the statute. If that is not what the legislature 
intended, it seems that expanding the definition of “owner” was quite 
meaningless. A possible meaning might be that the sole purpose of 
the inclusion of the state within the statutory definition was to sub- 
ject state buildings to supervision by the Industrial Commission. 
There is, however, some indication that this is provided for in 
another section of the statute.’® 

Wisconsin has relaxed the rule exempting governmental agencies 
from liability on numerous occasions. Under the Workmen’s Com- 
pensation Act, the state consents to liability of its employees.” 
Counties,21_ towns?” and other subdivisions of the state?* are also 
subject to the statute. Under the Unemployment Compensation Act, 
the state and its subdivisions have the same responsibility as a pri- 
vate employer.** City liability in a governmental capacity has also 
been increased by statutes providing for liability for defective high- 
ways,” liability of counties and cities for failure to provide adequate 
protection for life and property,”® and liability for negligent driving 
of municipally owned automobiles.”" In view of this legislative trend, 
a strict construction of the Safe Place Statute to retain sovereign 
immunity would seem out of harmony. 

A comparison of some of the Wisconsin statutes, which have 
been construed as waiving state immunity, lends further support to 
the proposition that the legislature intended, in the Safe Place Stat- 





* Wis. Stat. (1939) § 101.09. Industrial Commission given power of super- 
vision over every “public building in this state”. 

* See Narloch v. State, 234 Wis. 155, 163, 290 N.W. 595, 599 (1940). 

™ Sauk County v. Industrial Commission, 225 Wis. 179, 273 N.W. 515 (1937); 
Marathon County v. Industrial Commission, 225 Wis. 514, 272 N.W. 374 (1937). 

*™ New Holstein v. Industrial Commission, 191 Wis. 93, 209 N.W. 695 (1926); 
cf. Village of West Milwaukee v. Industrial Commission, 216 Wis. 29, 255 N.W. 
728 (1934). 

* The court excluded a drainage district because it was not specifically men- 
tioned in the statute. Rusk Farm Drainage District v. Industrial Commission, 
186 Wis. 232, 202 N.W. 204 (1925). Drainage districts are now included in the 
statute. Wis. Stat. (1939) § 102.04 (1). 

“Wis. Stat. (1939) § 108.02 (4). 

* Wis. Stat. (1939) § 81.15; Jensen v. Town of Oconto Falls, 186 Wis. 
386, 202 N.W. 676 (1925); see Young v. Juneau County, 192 Wis. 646, 650, 212 
N.W. 295, 296 (1927). 

* Wis. Stat. (1939) § 66.07; Feboch v. Jefferson City, 219 Wis. 154, 262 
N.W. 588 (1935); Portage C.C. Ass’n v. Sauk County, 216 Wis. 501, 257 N.W. 
po (1934) ; see Young v. Juneau County, 192 Wis. 646, 650, 212 N.W. 295, 296 
1927). 

* Wis. Star. (1939) § 66.095; Schumacher v. Milwaukee, 209 Wis. 43, 243 
N.W. 756 (1932). 
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ute, to contract the common law rule that a state is not liable for the 
torts of its agents. The Workmen’s Compensation Act includes 
within the definition of employer, “the state, each county, city, town, 
village, school district, drainage district, and any other public or 
quasi-public corporation therein.”** Under this statute the court has 
recognized state liability.2® Almost identical definitions are employed 
in the Safe Place Statute for “employer” and “owner”.*° The com- 
parison is even more significant when it is remembered that the 
Workmen’s Compensation and Safe Place Statutes form one system 
of liability under Workmen’s Compensation. However, it should be 
noted that in the Workmen’s Compensation Act liability is expressly 
imposed.*? 

If these factors indicate that the legislature intended to impose 
civil liability upon the state and other governmental units for the 
violation of the Safe Place Statute, the Heiden case is sound law 
today, and the language in the principal case, to the effect that no 
cause of action is created by the act, may be discounted. Even under 
that view the court may have denied recovery against the state on 
the ground that the state, which cannot be sued without its consent,®? 
did not consent to suit on such liability. While the distinction be- 
tween suability and liability may be hair splitting, it is one with 
respectable judicial support,** and would not undercut the rationale 
of decisions which the court apparently intended to leave stand; for 
cities and other subsidiary governmental units can be sued without 
express legislative consent.** The court did, in fact, reject the argu- 
ment that the Section 285.01 permits suit against the state on 





* Wis. Stat. (1939) § 102.04 (1). 

* See Narloch v. Church, 234 Wis. 155, 163, 290 N.W. 595, 599 (1940). 

* Wis. Stat. (1939) §§ 101.01 (3), (13). 

™ Wis. Strat. (1939) § 102.03. 

“Wis. Const. Art. IV, § 27; Houston v. State, 98 Wis. 481, 74 N.W. 111 
(1898) ; Chicago, Milwaukee & St. Paul Ry. v. State, 53 Wis. 509, 10 N.W. 560 
(1881). 

* Houston v. State, 98 Wis. 481, 74 N.W. 111 (1898); Apfelbacher v. State, 
160 Wis. 565, 152 N.W. 144 (1915); Norman v. Baltimore & O. R.R., 294 US. 
240 (1935). The question arose as to whether there could be recovery against the 
United States on a promise to pay in “United States gold coin of the present 
value” or “of or equal to the present standard of weight and fineness.” Justice 
Hughes indicated that though the United States was liable on these obligations for 
the difference, no payment need be made, for the federal government is not 
suable. 

“See Apfelbacher v. State, 160 Wis. 565, 575, 152 N.W. 144, 147 (1915): 
“That nonliability for torts arising out of the prosecution of governmental func- 
tions is based upon grounds of public policy distinct from the immunity of the 
sovereign from suit is apparent from the fact that such nonliability is invoked 
in favor of municipalities subject to suit by private parties.” 
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“claims” arising under the Safe Place Statute,®> or that the Safe 
Place Statute implied repeal or modification of Section 285.01.%¢ 
The opinion might well have stopped at that point. Whether the 
limitation on the general enabling statute is sound or not,®* the court 
perhaps felt conclusively bound by previous decisions in which it had 
interpreted “claims” to mean contract claims only.** The implica- 
tion is that such construction acquires the tacit approval of the legis- 
lature and cannot be reconsidered as freely as prior common law 
decisions. Although stare decisis is stronger on questions of inter- 
pretation, decisions on statutory construction can be and have been 
overruled where deemed unsound.*® 

The court rejected any idea of applying the doctrine of liability 
in a proprietary capacity to the state. In view of the tendency of the 
state to render more and more services of a proprietary nature, the 
reasonableness of this is open to question.* 

If, as the language of the court indicates, there is insufficient 
evidence in the Safe Place Statute of an intent to change the common 
law of governmental immunity ; that is, if the statute simply creates 
a duty and no liability, the foundation of those cases holding cities 





*The court followed the older cases holding that “claims” referred only to 
claims rendering the state a debtor. Petition of Wausau Investment Co., 163 Wis. 
283, 158 N.W. 8 (1915); Houston v. State, 98 Wis. 481, 74 N.W. 111 (1898); 
Chicago, Milwaukee & St. Paul Ry. v. State, 53 Wis. 509, 10 N.W. 560 (1881). 

*This was argued in Appellant’s brief, page 36. 

* Reis, J., Circuit Court of Dane County, pages 6 to 9 of the record, severely 
criticized this construction and suggested that it was erroneously based on Kelley 
v. Madison, 43 Wis. 638 (1878) in which the court was interpreting the word 
“claim or demand” in the Madison charter. “Here is the fragile foundation of 
the Kelley v. Madison decision in 1878 upon which the superstructure has been 
built ever since. The whole expounded theory said to prevail in Wisconsin that 
claim does not include tort claim is based on the noscitur a soctis of the Madison 
charter and nothing else. The theory is a house of sand.” 

*See note 35 supra. 

* Lee v. Chesapeake & Ohio Ry., 260 U.S. 653, 659 (1923); Motion Picture 
Co. v. Universal Film Co., 243 U.S. 502, 518 (1917); United States v. Phelps, 
107 U.S. 320 (1882); see Helvering v. Hallock, 309 U.S. 106, 119 (1939), where 
Justice Frankfurter says that the court can overrule its earlier decisions even 
though the correction could have been secured by legislation. See also Brandeis, J. 
dissenting in Burnet v. Coronado Oil & Gas Co., 285 U.S. 393, 406 (1932) note 1. 
It is but a fiction to say that, by its silence, the legislature has given its approval 
to particular statutory interpretations. Silence may be accounted for by the 
election of new legislators, crowded legislative calendars, and other extrinsic 
factors. The mechanics which Section 285.01 sets up are as well adapted to tort 
as to contract actions. 

“Standard Oil Co. v. U.S., 25 Fed. (2d) 480 (C.C.A. 5th, 1928); Western & 
Atlantic R.R. v. Carlton, 28 Ga. 180 (1858). The whole doctrine of immunity is 
thoroughly discussed in 34 Yate L.J. 1. The assumption in Wisconsin has been 
that the state, like a city, can be held liable in a proprietary capacity. 5 O.A.G. 225 
(1916); 19 O.A.G. 213 (1930); 23 O.A.G. 570 (1934); cf. Apfelbacher v. State, 
160 Wis. 565, 152 N.W. 144 (1915). 
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and charitable corporations liable has been shaken if not removed. 
The attempted distinction may simply mean that while the court was 
not ready to overrule those very recent cases, it considered them 
unsound and was unwilling to extend the doctrine to the state for 
the sake of logical analogy.* 


This situation would seem to call for legislative clarification. 
Upon principle it would seem that the state as well as other owners 
of buildings ought to afford relief to individuals injured as a conse- 
quence of the unsafe conditions of its public buildings and places of 
employment. In fact the entire problem of governmental immunity 
from tort liability might well be considered by the legislature. “There 
is no reason in justice or morals why a group should not be liable to 
one to whom its agents have done injury, when a member of the 
group would be liable if he had done the same injury to another 
member of the group. Multiplication of those who are responsible 
for the wrong ought not to establish immunity.”’*? In view of the 
dual obstacles to relief against the state, immunity from suit as well 
as from liability, it is imperative that any such legislation expressly 
take care of both problems if it is to accomplish its purpose. 

Haroip E. Rireve 


Torts—Duty or Pustic UTILIitry—INSPECTION OF PRIVATE 
Line.—The duty of a utility engaged in the production of electric 
energy to inspect and maintain its wires is in effect one of reasonable 
care,! although the expressions of that duty have ranged from one of 
ordinary care under the circumstances? to one of the highest degree 
of care practicable. The case of Oesterreich v. Claas* presented the 





“ Appellants urged in their brief, pages 58 to 61, that the statute merely 
created a duty, violation of which was negligent and consequently grounds for 
civil liability of private individuals; that governmental instrumentalities such as 
cities, and the state, as well as charitable organizations, are not liable for the 
negligence of their agents and consequently the cases holding cities liable in a 
governmental capacity are unsound. The argument concluded by acknowledging 
that no real distinction between city and state exists on this ground but urging 
that the error be not extended to cover the state by analogy. 

“See Young v. Juneau, 192 Wis. 646, 652, 212 N.W. 295, 297 (1937). 

*Note (1921) 14 A.LL.R. 1023. 

* Hayden v. Carey, 182 Wis. 530, 536, 196 N.W. 218, 220 (1924); Nagle v. 
Hake, 123 Wis. 256, 266, 101 N.W. 409, 413 (1904). 

* Blackburn v. Southwest Mo. R.R. Co., 180 Mo. App. 548, 559, 167 S.W. 
457, 459 (1914). For various expressions of the duty see Byerly v. Consolidated 
Light, Power, & Ice Co., 130 Mo. App. 593, 601, 109 S.W. 1065, 1066 (1908) ; 
Dansbery v. Northern States Power Co., 188 Wis. 586, 591, 206 N.W. 882, 883 
(1926) ; Wilbert v. Sheboygan Light Power & R.R. Co., 129 Wis. 1, 7, 106 N.W. 
1058, 1060 (1906). 

*237 Wis. 343, 295 N.W. 766 (1941). 
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question of the application of the rule to a branch transmission line 
owned by a consumer, constructed over private property, and ener- 
gized by the defendant power company. A line designed to carry 
high tension current was, constructed by A over B’s adjoining farm 
to A’s farm from the power company’s distribution system. A had 
obtained license from his neighbor, B, to build the line, and the power 
company maintained a transformer on 4’s farm to step the voltage 
down to that proper for consumer use. C, an invitee on B’s farm, 
came in contact with A’s wire and was electrocuted while in a tree 
picking apples. There was evidence that the line had sagged danger- 
ously close to B’s tree and that such condition could have been pre- 
vented by reasonable inspection and maintenance. The court affirmed 
a nonsuit in favor of the power company, holding that it was under 
no duty to inspect or maintain a line which it neither owned nor con- 
trolled where such inspection and maintenance would require a tres- 
pass to private property. The court thus brought the Oesterreich case 
within the general rule that the one merely furnishing electricity is 
not responsible for the condition of wiring and appliances on private 
premises where such equipment is owned and controlled by the con- 
sumer and to which the company has no right of access.® 

The rule has found its most universal application in the cases of 
defective wiring in private homes® and other buildings’ where a duty 
of inspection on the power company would be an unreasonable burden 
and its performance a source of irritation to the consumer. On the 
question of responsibility for outside wiring and transmission lines 
carrying high tension current many courts, as the Wisconsin court in 
the Oesterreich case, have based their decision on ownership and 
right of access to the wires, holding that the generator of the current 
is not liable for defects in wires owned by another.® In Reiland v. 
Wisconsin Valley Electric Co.® the defendant electric company sup- 





°20 C.J. 364, § 49. 

*Peters v. Lynchburg Light Co., 108 Va. 333, 61 S.E. 745 (1908); where 
the defendant furnished excessive voltage it was held liable although there would 
be no liability if the voltage had been normal as in Stark v. Badger Public 
Service Co., 176 Wis. 600, 187 N.W. 651 (1922). 

"Minnesota General Electric Co. v. Cronon, 166 Fed. 651 (C.C.A. 8th, 
1908) (a blacksmith shop); Kentucky Utilities Co. v. Sutton’s Adm’r, 237 Ky. 
772, 36 S.W. (2d) 380 (1931) (a school gymnasium) ; Smith’s Adm’x v. Middles- 
boro Electric Co., 164 Ky. 46, 174 S.W. 773 (1915) (a drug store). 

*Kelly v. Duke Power Co., 97 Fed. (2d) 529 (C.C.A. 4th, 1938); Scott v. 
Rome R.R. & Light Co., 22 Ga. App. 474, 96 S.E. 569 (1918); Caldwell v 
Alley, 70 Ind. App. 313, 123 N.E. 432 (1919); Barnett v. Virginia Public Service 
Co., 169 Va. 329, 193 S.E. 538 (1937). 
*202 Wis. 499, 233 N.W. 91 (1930). 
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plied current to a distribution system owned by the municipality. The 
deceased came in contact with the city’s wires, and the court held 
the defendant in no way responsible for the uninsulated condition of 
such wires."° However, no negligence on the part of anyone was 
found in the case so there was no liability in any event. The wires in 
the Reiland case were strung along the public highway, which fact 
would give the power company access for inspection, and a duty to 
inspect regardless of ownership has been imposed in other jurisdic- 
tions where such was the case."!_ It might well have been argued in 
the Oesterreich case that the defendant company did have access to 
B’s land for inspection under A’s license as one impliedly authorized 
by both A and B to insure safe delivery of the current, although. 
language in the Reiland case suggests that even such right would not 
raise a responsibility for the condition of the line. 


Some courts have indicated that a duty to inspect lines and some 
responsibility for their condition on the part of the generating com- 
pany will be raised regardless of ownership of the lines if title to the 
current has not passed to the customer.1?_ Under this view the pri- 
mary inquiry would be whose current caused the injury; and the 
answer has been found in the location of the meter and transformer," 
or in the purchaser’s control over the current.™ 


It has been held by the Pennsylvania Court that the duty to in- 
spect and maintain a line should properly rest on the one in control of 
the current in that line. In Daltry v. Media Electric Light, Heat, & 
Power Company,’ a consumer-owned line over private premises was 
connected with the defendant electric company’s highline system. 
The utility was held liable for an injury to a boy on the premises re- 
sulting from a defective condition in the line, the court recognizing 
that the defendant used the line to carry its current to the house, and 
that during such time as a practical matter it had full control of the 





“id. at 504, 233 N.W. at 93. 

*™ Lewis’ Adm’r v. Bowling Green Gaslight Co., 135 Ky. 611, 117 S.W. 278 
(1909) ; Thomas’ Adm’r v. Maysville Gas Co., 108 Ky. 224, 56 S.W. 153 (1900); 
Hebert v. Hudson River Electric Co., 136 App. Div. 107, 120 N.Y.S. 672 (1909); 
see Smith’s Adm’x v. Middlesboro Electric Co., 164 Ky. 46, 60, 174 S.W. 773, 779 
(1915). 

* Teachout v. Grand Rapids G.H. & M. R.R., 179 Mich. 388, 146 N.W. 241 
(1914). 

* Haywood v. South Hill Manufacturing Co., 142 Va. 761, 128 S.E. 362 
(1925); Duncan v. New River & Pocahontas Consol. Coal Co., 114 W.Va. 388, 
174 S.E. 370 (1933). 

4 Fickeisen v. Wheeling Electrical Co., 67 W.Va. 335, 67 S.E. 788 (1910). 

* 208 Pa. 403, 57 Atl. 833 (1904). 
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wire."° Where the consumer did acquire control of the current sent 
over its wires by means of a switch at the point of delivery into such 
wires, as in Maynard v. Kentucky & West Virginia Power Com- 
pany,*' the power company was held not liable to one injured by con- 
tacting the defective wires. The Kentucky court limited the broad lan- 
guage in Thomas, Adm’r v. Maysville Gas Company"® and pointed out 
that there the generating company retained control of the current and 
had to be notified to shut it off before the decedent could be released 
from the wire carrying the deadly current, while in the Maynard 
case the customer had control of the current and could properly per- 
form the duty of inspection and repair. Underlying the control 
theory is the assumption, not without merit, that to impose a duty of 
maintenance upon one not in control of the current in the wire is in 
effect to impose that duty on one who has no access to such wire. In 
the Oestrreich case control of the current in A’s line remained with 
the power company, and it had to be notified of the accident before 
the deceased could be removed from the tree.4® The decision places 
the sole responsibility for the safe condition of the line on A,”° and 
it is difficult to see how that responsibilty could be discharged when 
control of the current, the element rendering the wire dangerous, 
remained with the defendant. 


In addition to the common law duty to maintain transmission 
lines, the Wisconsin statutes provide that a public utility shall con- 
struct, operate and maintain in a reasonably safe manner any wires 
over public or private way which it owns, operates, manages, or con- 
trols.24_ Though not urged by counsel for plaintiff, the court makes 
reference to this section :* 








*id. at 410, 57 Atl. at 835. 

266 Ky. 295, 98 S.W. (2d) 460 (1936). 

108 Ky. 224, 227, 56 S.W. 153, 154 (1900). “. . .Considering the dangerous 
character of the force produced . . . there was a duty imposed on each to see 
that the wires into which it was sent were properly insulated. The danger was 
exactly the same whether the wires were owned by one, or both of the com- 
panies.” 

*® Record, pp. 20, 25, 43, Oesterreich v. Claas, 237 Wis. 343, 295 N.W. 766 
(1941). 

* 4 was sued with the power company and a nonsuit in his favor was 
overruled and the cause remanded as against him. 

™Wrs. Stat. (1939) § 196.74. “Every public utility and every railroad 
which owns, operates, manages or controls along or across any public or private 
way any wires over which electricity or messages are transmitted shall con- 
struct, operate and maintain such wires and the equipment used in connection 
therewith in a reasonably adequate and safe manner and so as not to unreason- 
ably interfere with the service furnished by other public utilities or railroads. . . .” 

2 237 Wis. 343, 350, 295 N.W. 766, 769. Counsel for A cited the statute and 
pointed out that it did not apply to individuals. 
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It will be noticed that the statute casts the obligation to con- 
struct and maintain wires in safe condition only upon utilities and 
railroads which own, operate, manage, or control the same. 


Thus passing it off, the court did not really meet the question of 
why the statute did not apply to the utility in the instant case. Under 
the statute the ownership of the wires is not the only foundation for 
the imposition of a duty, and it is arguable in the Oesterreich case 
that the relationship of the defendant company to the wire was one 
of control or operation”* within the meaning of the statute. 

If the statutory duty is applicable and the power company has no 
right of access to perform such duty, it would seem incumbent on it 
to acquire that right®* before transmitting dangerous current over 
which it retained control if there is to be a responsible party who 


can insure a reasonably safe transmission line. 
Ws. O. Mokser 


Trusts —SPENDTHRIFT PRovisionsS—CLAIMS FOR SUPPORT— 
Two recent decisions’ question the applicability in Wisconsin of 
Restatement of Trusts, section 157 (a),? which provides: 


Although a trust is a spendthrift trust or a trust for support, 
the interest of the beneficiary can be reached in satisfaction of an 
enforceable claim against the beneficiary, (a) by the wife or 
child of the beneficiary for support, or by the wife for alimony. 





*In Daltry v. Media Electric Light, Heat & Power Co., 208 Pa. 403, 410, 
57 Atl. 833, 835 (1904) the court said: “It [defendant] used the line to carry 
its current to the house until the connection was severed, and during this time 
it had full control of the wire, and, as it were, operated it in furnishing elec- 
tricity for the building. . . .” (italics supplied) 

™* Justice Fowler, dissenting in Oesterreich v. Claas, 237 Wis. 343, 357, 295 
N.W. 766, 772 (1941) said: “It is contended that the Electric Company had no 
right to enter on the premises of the owner of the orchard to trim the tree or do 
other work of maintenance. If so, it should have acquired that right, or should 
cease to deliver its current when from improper maintenance use of the line 
becomes not reasonably safe to the public. If the public service commission 
orders service over a privately owned line the generating company can, if neces- 
sary, acquire the right to go on the premises over which it passes to make 
necessary repairs by condemnation proceedings. It would be, to my mind, 
a monstrous doctrine to relieve a transmitting company from making necessary 
repairs merely because it could not do so without trespassing on private prop- 
erty.” 
* Schwager v. Schwager, 109 F.(2d) 754 (C.C.A. 7th, 1940); Kirsten v. Czysz, 
Milwaukee, C.C. of Wisconsin, No. 169, 314, November 1, 1940. 

* RESTATEMENT, Trusts (1935) § 157(a); ResTaTEMENT, Trusts § 157(b), 
allowing the interest of a beneficiary of a spendthrift trust to be reached in 
satisfaction of claims “for necessary services rendered to the beneficiary” received 
tacit approval in Estate of Ray, 221 Wis. 18, 26, 266 N.W. 239, 241 (1936), the 
court saying: “The cases cited sustain the Restatement, but do not sustain the 
position of the claimant in this case.” 
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In one of these decisions, Schwager v. Schwager,? a federal court 
held that in the absence of legislative or judicial action by the State 
of Wisconsin, it would not declare void a Wisconsin trust provision 
expressly precluding the divorced wife and children of the bene- 
ficiary from obtaining alimony and support therefrom.* In Kirsten 
v. Czysz,° however, the circuit court of Milwaukee County took a 
different view. There the spendthrift trust empowered the trustee 
to pay the testatrix’s son personally a portion of the net income for 
his maintenance and necessaries but expressly precluded the divorced 
wife from reaching any portion. No mention was made of the 
children who in conjunction with the wife subsequently sought a lien 
upon the trust estate for alimony and support money. The court, 
although it sustained a demurrer to the bill and dismissed the suit 
on jurisdictional grounds, wrote an opinion declaring such limitation 
invalid. Citing in support Restatement of Trusts section 157(a), 
the court said: “In so far as the provisions of the trust may be con- 
strued as indicating an intention to prohibit the payment by the 
beneficiary of support money for his minor and dependent children, 
such provisions are contrary to public policy and cannot be upheld.”* 
It is now possible that this circuit court opinion will carry more 





*109 F. (2d) 754 (C.C.A. 7th, 1940). 

“It may be worth noticing that the Schwager trust consisted entirely of per- 
sonal property because the will directed the conversion of the entire estate into 
cash. Had the trust consisted of real property, the court might have been com- 
pelled to consider Wis. Stat. 231.13 (1939) which provides that where a trust is 
created to receive the rents and profits of land, the surplus income beyond the 
sum necessary for the beneficiary’s support shall be subject to the claims of the 
beneficiary’s creditors. New York has held under a similar statute, from which 
the Wisconsin statute was copied, that creditors cannot be frozen out by a spend- 
thrift trust beyond the support minimum, whether its corpus consists of real or 
personal property, William v. Thorn, 70 N.Y. 270 (1878). In Wisconsin, however, 
the statute has been restricted to real property, Lamberton v. Pereles, 87 Wis. 
449, 457-459, 58 N.W. 776, 779 (1894), and for all practical purposes that limita- 
tion closes the question because few trusts are confined to real property, and even 
in those which are, it would be an easy matter, as in the Schwager case, for the 
settlor to provide for equitable conversion. 

* Milwaukee C.C. of Wisconsin, no. 169, 314, November 1, 1940. 

*The trustee was empowered to pay to the testatrix’s son “personally, for 
his support, maintenance and necessaries, from time to time when convenient, 
tree from interference, contract, attachment or control of his creditors, or his 
former wife, any part or portion of the net income, and if necessary from the 
principal. . . .” 

"Milwaukee C.C. of Wisconsin, no. 169, 314, Nov. 1, 1940, at page 3. The 
Milwaukee circuit court ventures no opinion on the wife’s right to alimony but 
does suggest that irrespective of policy considerations “necessaries” may well be 
construed to include the parental obligation to children. “Necessaries,” however, 
did not hold that connotation for the federal court in the Schwager case. 
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weight in a federal court, trying to determine Wisconsin law on the 
question, than the Schwager case itself.® 

This divergence in views between the federal court and the Wis- 
consin circuit court is typical of a conflict in opinion, not only on 
the right to subject spendthrift trusts to claims by a divorced wife 
and children of the beneficiary, but on the validity of the spendthrift 
trust device itself.* In Wisconsin there are no square holdings, but 
certain statutory provisions as well as dicta in supreme court opinions 
indicate an acceptance of the spendthrift trust.’° Historically in 
those jurisdictions where the spendthrift trust is acknowledged, con- 
flict over the right of dependents to support from trust funds of a 
beneficiary has rested on a disagreement over the relative weight to 
be given to the policy of the right of the donor to do as he pleases 
with his property and the policy of imposing upon the beneficiary 
a legal duty of support." Thus in four states where the policy of a 
free and easy disposition of property is stressed, a spendthrift trust 
is held not subject to support claims if the settlor either negatives an 
intention to charge the trust with support claims, or if no intent of 
any kind in respect to the matter is manifested.12 Two other Ameri- 
can jurisdictions cleave to the middle of the road, and in the absence 
of an express intent to preclude, infer an intent upon the part of the 
settlor to charge the trust with support.’* In three other jurisdic- 





* Note 1941 Wis. L. Rev. 528. 

* Spendthrift trusts are invalid as against public policy in Alabama, Ken- 
tucky, and Rhode Island. 1 Scorr, Trusts (ist ed. 1939) § 152.1, note 3. 

* See Lamberton v. Pereles, 87 Wis. 449, 459, 58 N.W. 776, 779 (1894); 
Van Osdell v. Champion, 89 Wis. 661, 665, 62 N.W. 539, 540 (1895); Re Lus- 
combe’s Will, 109 Wis. 186, 197, 85 N.W. 341, 345 (1901). 

Wis. Srat. (1939) § 231.11(8) (This statutory prohibition of restrictions of 
the use of property or its income implies the recognition of the spendthrift 
trust) ; § 231.13 (Trust beneficiary is entitled to “support” money from rents and 
profits of land free of creditors. This section is restricted to profits from real 
property, Lamberton v. Pereles, supra note 4); and § 231.19 (Powcr of trust 
beneficiary to alienate income is in part restrained). Note (1934) 9 Wis. L. Rev. 
179, 181. 

™ GriswoLp, SpenpTHRIFT Trusts (1st ed. 1936) at pp. 292-296; 1 Scorr, 
Trusts (Ist ed. 1939) § 157.1; Notes (1940) 88 Pa. L. Rev. 758, 1940 Mica. 
L. Rev. 1123, (1940) 53 Harv. L. Rev. 1059. When the claim is not for children’s 
support but for alimony courts occasionally classify the wife’s claim as a debt 
rather than a substitute for her right to support. See Griswotp, SPENDTHRIFT 
Trusts (1st ed. 1936) § 339. 

™ De Rousse v. Williams, 181 Iowa 379, 164 N.W. 896 (1917); Buchnam v. 
Buchnam, 200 N.E. 918 (Mass. 1936); Erickson v. Erickson, 197 Minn. 71, 266 
N.W. 161, 267 N.W. 426 (1936); Gilkey v. Gilkey, 162 Mich. 664, 127 N.W. 715 
(1910) ; 1 Scort, Trusts (1st ed. 1939) § 157.1 note 6. 

“Eaton v. Eaton, 82 N.H. 216, 132 Atl. 10 (1926), but quaere whether 
spendthrift trusts are not illegal now in N.H. under Brahmey v. Rollins, 87 N.H. 
290, 179 Atl. 186 (1935); Wright v. Leupp, 70 N.J. Eq. 130, 62 Atl. 464 (1905) 
semble. 
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Jan.] 
tions, however, where duty to dependents is emphasized, recovery 
for support is permitted irrespective of intent to the contrary.’* In 
twelve states there are statutes which in the light of their ultimate 
purpose, to encourage fulfillment of legal obligations, ought to sub- 
ject the trust res to claims for support regardless of the settlor’s 
intent. The statutes are of two types, the general, which provides 
that the surplus beyond a necessary minimum for support of the 
beneficiary may be reached by his creditors, and the specific, which 
provides that ordinary creditors, and, more particularly, the divorced 
wife and children, shall have an absolute right to recover any income 
in excess of that required for the beneficiary’s support. In only five 
states, however, has the problem actually been met either by way of 
the specific statutes or by reason of the court’s interpretation of the 
general statutes.1° Four other states have not spoken through their 
courts under the general form of statute, and the three remaining 
have so interpreted their statutes that they are for practical purposes 
inapplicable.*® 





“In re Fitzgerald, (1904) 1 Ch. 573, rev’g (1903) 1 Ch. 933 (alimentary 
restrictions repudiated) ; Moorhead’s Estate, 289 Pa. 542, 137 Atl. 802 (1927); 
Keller v. Keller, 284 Ill. App. 198, 1 N.E. (2d) 773 (1936) semble; see 1 Scort, 
Trusts (ist ed. 1939) § 157.1 note 5; Griswotp, Spenprurirr Trusts (lst ed. 
1936) § 335 notes 13 & 14. 

“See Radin, Statutory Interpretation (1930) 43 Harv. L. Rev. 863. 

*Thus (1) §§ 96, 98 of the New York Real Property Law provide that 
where a trust is created to receive the rents and profits of land the creditors can 
reach the surplus of the income beyond the sum necessary for the support of the 
beneficiary. In Graff v. Bonnett, 31 N.Y. 9 (1865), the New York court held 
these provisions applied as well to trusts of personal property. And under these 
statutes it was held in Wetmore v. Wetmore, 149 N.Y. 520, 44 N.E. 169 (1896) 
that a wife’s claim for alimony could be enforced out of the surplus irrespective 
of the settlor’s intent. Four other states have adopted:the New York provisions: 
Michigan, Minnesota, Montana, Wisconsin. In Montana there have been no 
decisions under these provisions; the remaining three states have limited the 
application of the statute to trusts of income from real estate. Simmons v. North- 
western Trust Co., 136 Minn. 357, 361, 162 N.W. 450 (1917); Erickson v. 
Erickson, 197 Minn. 71, 266 N.W. 161, 267 N.W. 426 (1936); Ledyard’s Appeal, 
51 Mich. 623, 17 N.W. 208 (1883); Lamberton v. Pereles, 87 Wis. 449, 58 N.W. 
776 (1894). See Bunn, Spendthrift Trusts in Minnesota (1934) 18 Munn. L. Rev. 
493, 497. Minnesota, Michigan, and Wisconsin distinguish the New York cases 
because of a particular New York statute which was construed to make provi- 
sions on trusts equally applicable to personal property. However, California 
followed the New York courts in this respect, reasoning, in Canfield v. Security 
First National Bank, 8 Cal. App. (2d) 277, 48 P. (2d) 133 (1935), that the 
determining factor was not the particular New York statute but the absence of 
anything calling for a distinction between real and personal property. North and 
South Dakota and Oklahoma have adopted the California statutes, but there are 
no decisions. Thus, under these statutes at least two states allow reoovery for 
support from trusts of personal as well as real property no matter what the 
settlor’s actual intent may have been. 

(2) The second class of statutes leaves no apparent loopholes and provides in 
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Faced with this scene of conflict, and without precedent in Wis- 
consin, the federal court in the Schwager case bowed to judicial 
authority and to the policy of unrestrained disposition of property. 
Assuming, because the problem of the right of a beneficiary’s de- 
pendents to support was new to Wisconsin, that they must determine 
“the law of that state from the rule in other jurisdictions,” the 
majority felt itself bound by the numerical weight of judicial de- 
terminations. Implicit in their reliance upon the judicial rather than 
the legislative rule in other jurisdictions were two assumptions: 
first, that judgemade law is superior to legislation; second, that it 
was not within the province of the federal court to legislate for Wis- 
consin. Both assumptions are suspect. The historical and political 
reasons in support of the former have ceased to exist, and the ma- 
jority ought to have reasoned from the legislative principle the same 
as from any other rule of law.** Indeed it might well have accorded 
the legislative principle authority superior to judgemade law be- 
cause a more direct and more recent expression of the general will. 
Then, influenced by its second assumption, the court balks at what 
it calls “legislating” for Wisconsin, but whatever its decision the 
judicial rule could not, of course, carry all the incidents of legisla- 
tion. However, even taking the court at its word, legislation in 
restricted terms of policy making cannot be escaped. In deciding at 
all, the court just as assuredly made a policy choice as though it had 
been guided by legislation in other states.'® 





direct terms that a wife and dependents may obtain support: La. Laws, 1938, 
Act No. 81, § 28 (1) (c); 1 Mo. Srar. Anw., 1932, § 569; Pa. Srar. (Purdon 
1936) tit. 18, § 1252, tit. 20, § 243, tit. 48, § 136. 

™ Schwager v. Schwager, 109 F.(2d) 754, 756 (C.C.A. 7th, 1940). 

*No longer need the judiciary stand between the legislature and the public 
as it stood in the sixteenth century between the public and the crown. Crudity 
and carelessness are not restricted to the legislature. “The fate of the fellow 
servant rule, of the doctrine of assumption of risk, . . . the fate of judicial 
adjustments of water rights in America, should make lawyers more cautious in 
criticizing the legislature.” Pound, Common Law and Legislation (1908), 21 
Harv. L. Rev. 383, 404. 

* Courts are often guided by legislation as sources of law. In these instances 
it would seem to be the legislative policy and not the legislative body which looms 
important. (1) For example, “one well recognized field exists where statutes 
have been commonly relied upon by courts to determine whether certain types 
of conduct are to be regarded as tortious. Legislatures in striking at action deemed 
by them to be undesirable often fail to think beyond the imposition of a criminal 
penalty for pursuing forbidden acts.” Landis, Statutes and Sources of Law, 
Harvarp Leocat Essays (1934) 213, 220. See Hopkins v. Droppers, 184 Wis. 400, 
198 N.W. 738 (1924) (where a criminal statute was held admissible as evidence 
of a civil duty). (2) “Another field . . . reveals courts giving effects to statutes 
far beyond their express terms.” Landis, supra, 222. The effect given by the 
courts, for example, to the Married Women’s Acts. See Wait v. Pierce, 191 Wis. 
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On grounds of policy the court is still less secure. Against the 
policy of permitting a dependent’s recovery for support the court 
argues: “To give such policy effect is for the court to rewrite her 
will and make disposition of her property, not according to her 
wishes, but in conformity with what we might think was a more 
equitable disposition.”*° To rely, however, as the court does, on the 
proposition that a testator has the right to dispose of his property 
as he chooses is to beg the whole question. The question is whether 
property which is not otherwise exempt from support claims can be 
made exempt by the terms of the gift. Limitations on the disposition 
of property are numerous,” and it is the business of the judiciary as 
a spokesman of society to delineate them in conformity with what is 
deemed equitable, though individual wishes may in the process be 
curbed. The dissenting judge appears to be more in tune with the so- 
cial mind when he says: “It would seem not unlikely that the various 
states (including Wisconsin) which have not spoken, may . . . refuse 
to sanction a scheme whereby a spendthrift may live in comfort and 
flout the obligations he owes to. . . children . . . or to the wife who 
has been deserted.”*? At any rate the Wisconsin circuit court so con- 
cluded in the Kirsten case. Whether its selection of policy. and tacit 
approval of Restatement section 157 (a) will be favorably received 
remains to be seen. Because the question is one of broad policy in- 
volving the mutual problems of both the beneficiary’s support and the 
support of his dependents, legislative action in this matter is to be 
preferred to the piecemeal judicial method. The restatement rule, in 
addition to a clause in Professor Griswold’s model statute which pro- 





202, 209 N.W. 475 (1926). (3) The decision in Funk v. U.S., 290 US. 371 
(1933), demonstrated that statutes are relevant in jurisdictions lacking them. 
On the basis of “modern legislation” the federal court declared the wife of a 
criminal on trial te be a competent witness in his behalf. (4) The judiciary 
refuses to enforce contracts as against public policy evidenced by statutes. 
Gellhorn, Contracts and Public Policy (1935) 35 Cor. L. Rev. 679; Coules v. 
Pharris, 212 Wis. 558, 250 N.W. 404 (1933); see (1934) 9 Wis. L. Rev. 100. 

” Schwager v. Schwager, 109 F. (2d) 754, 760 (C.C.A. 7th, 1940). The court 
here is swayed by the Wisconsin court’s repeated emphasis upon the sanctity of a 
will. See Will of Rice, 150 Wis. 401, 444, 136 N.W. 956, 973 (1912); Estate of 
Staab, 166 Wis. 587, 590, 166 N.W. 326, 327 (1918); Graef v. Kanouse, 205 Wis. 
597, 605, 238 N.W. 377, 380 (1931). Equally well settled, however, is the sanctity 
of support. See Wis. Stat. (1939) §§ 247.095, 247.26, 247.28; Campbell v. 
Campbell, 37 Wis. 206 (1875); Littig v. Littig, 229 Wis. 430, 282 N.W. 547 
(1939). 

™ Dispositions are illegal for any number of purposes: criminal, anarchial, 
immoral, charitable, and disruptive of family. See Scott, Control of Property 
by the Dead (1917) 65 U. or Pa. L. Rev. 527, 632. 

™Judge Evans dissenting in Schwager v. Schwager, 109 F. (2d) 754, 763 
\C.C.A. 7th, 1940). 
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vides that the income due the beneficiary in excess of $5000 an- 
nually** shall be subject to claims of a creditor for support or ali- 
mony,** would furnish a just and workable basis for such legislative 
action. In any event the Wisconsin courts, if faced with the prob- 
lem of making law on this point, should not reject the Restatement 
rule based on legislative trends and contemporary social demands. 
STEPHEN THIERMAN 





* An annual income of $2,000 would seem to be more reasonable. 
™* GriswoLD, SPENDTHRIFT TrusTS (Ist ed. 1936) p. 478. 





























NEWS OF THE SCHOOL 


ENROLLMENT 
EE occeadkinin ds 1936 1937 1938 1939 1940 1941 
MEE ssécsersss 185 141 184 180 124 104 
Second year ........ 130 130 101 134 125 76 
Sr 132 130 126 112 135 104 
Fourth year ......... 3 3 3 1 3 — 
SS ee 450 404 414 427 387 284 
Summer Session .... 109 156 108 122 112 87 


It will be noted, by comparing the first year enrollment of a 
given year with the secondyear enrollment of the following year, 
that on an average about 30% of the entering students have been 
eliminated, except in 1940-41, when the percentage jumped to about 
40% asa result of the draft. 


FacuLty: Professor Charles Bunn has been granted a year’s leave 
of absence in order to serve with the State Department as acting 
chief of the newly created Division of Exports and Defense Aid. In 
this capacity he helps to determine the priority needs of the Latin 
American Countries, Iceland, and others whose economies are of 
particular concern to this country. He also has an important voice 
in the administration of the Lease-Lend law. 


Professor William Gorham Rice, Jr., on leave for the first semes- 
ter, is with the legal staff of the Department of Labor in Washington, 
aiding in the administration of the Wages and Hours law. In addi- 
tion, he has recently been named as an alternate public member of 
the National Defense Mediation Board. 


Professor Alfred L. Gausewitz was chairman of the Wisconsin 
Bar Association panel discussion of the American Law Institute code 
of evidence, held at Lake Geneva on October 11. 


Professor N. P. Feinsinger, assisted by Professor Willard Hurst, 
continues as chairman of! the University Draft Advisory Board giv- 
ing assistance to members of the University faculty and to students 
in connection with draft problems. In addition, Professor Fein- 
singer, as special agent of the National Defense Mediation Board, is 
helping to maintain amicable labor relations in the plant of the 
Minneapolis Honeywell Regulator Company. 
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Professor Willard Hurst married Miss Frances Wilson of Rock- 
ford, Illinois on August 20. 


Dean Lloyd K. Garrison continues in the role of referee with 
respect to relations between the Allis-Chalmers Company and its 
employees. 


CurricuLum: Reflecting the special endeavor of the faculty to give 
students some contact with the law as it is practiced, a new course ~ 
entitled The Lawyer in Action is being conducted under the super- — 
vision of Professor N. P. Feinsinger and W. Wade Boardman. The 
course involves a study of recent Wisconsin Supreme Court cases ™ 
from their inception to the final disposition by the court. Class © 
discussions, held during the evening, are led by one or another of } 
the lawyers who represented parties in the particular litigation. 


RESEARCH: The newly created positions of Research Director and | 


Research Assistant for the Wisconsin Law Review are filled by Mar- © 
lin M. Volz, who is devoting full time to a study of the Securities 7 
Department for the Law Review, and Marjorie Loomis Marshall, 
who is working part time on the same project. Both Mr. Volz and 
Mrs. Marshall are former Law Review editors, and members of the 
Order of Coif. Mr. Volz received his LL.B. from this law school in 


June, 1940, and was a) Law Fellow in 1940-41. Mrs. Marshall re- 
ceived her LL.B. here in 1936 and has been practicing in Madison 
since that time. 


LisraAry: The law school recently sent out an appeal to numerous 
Wisconsin Lawyers for copies of old Wisconsin Session Laws and 
statutory compilations. The results were so encouraging that it is 
deemed worth while to call the attention of Law Review subscribers 
to the fact that the library can absorb any number of law books and 
is in a position to exchange duplicated material with other libraries. 


The John Steuart Curry mural, symbolizing Lincoln’s Emancipa- 
tion Proclamation, which is being painted in the new library reading- 
room, was started this summer, thanks to the generosity of a still 
anonymous donor. The contemplated mural by Forrest Flower, 
made possible as a result of a gift last spring by Arthur W. Fair- 
child of Milwaukee, has not yet been actually started on the walls 
of the old library reading-room (now a class-room), but sketches 
of it are under way. 
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